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1988  North  Carolina  Legislation 
Pertaining  to  Public  Education 


by  Laurie  L.  Mesibov 


Elementary  and  Secondary 
Education 

Changes  at  the  State  Level 

Appropriations.  The  General  Assembly  once  again 
provided  strong  support  for  public  schools.  Section  2  of 
Chapter  1086  (H  2641)  appropriates  $2,661,511,426  for  fiscal 
year  1988-89  to  the  Department  of  Public  Education  (DPE) 
for  current  operating  expenses,  including  implementation 
of  the  fourth  year  of  the  Basic  Education  Program.  Sec- 
tion 3  appropriates  an  additional  $15,076,797.  and  Section 
4  appropriates  $32  million  to  the  Department  of  Adminis- 
tration for  a  new  Education  Building. 

Governance  structure  for  the  DPE.  Chapter  1025 
(H  331)  repeals  Article  4.  Chapter  115C  of  the  General  Stat- 
utes, which  established  the  office  of  the  controller,  and  G.S. 
115C-12(3)  and  (4),  which  divided  the  State  Board  of  Edu- 
cation (SBE)  functions  between  administration  of  fiscal  af- 
fairs and  all  other  administrative  responsibilities.  Effective 
February  1.  1989.  the  state  superintendent  of  public  instruc- 
tion has  authority  over  the  controller  and  is  responsible 
for  the  administration  and  supervision  of  the  fiscal  affairs 
of  the  SBE. 

Chapter  1025  also  amends  G.S.  115C-I2  to  state  that 
the  SBE  shall  establish  policy  for  the  system  of  public 
schools,  subject  to  laws  enacted  by  the  General  Assem- 
bly. Amendments  to  G.S.  115C-19  and  -21  give  the  super- 
intendent of  public  instruction  (a)  responsibility  for  ad- 
ministering all  policies  adopted  by  the  SBE  and  (b)  authori- 
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ty  to  organize  the  Department  of  Public  Instruction  (DPI) 
without  the  SBE's  approval. 

Joint  boards  meeting.  Chapter  1102  (H  245)  amends 
G.S.  115C-11.  G.S.  115D-2.1(g),  and  G.S.  116-9  to  require 
the  SBE.  the  State  Board  of  Community  Colleges,  and  The 
University  of  North  Carolina  Board  of  Governors  to  meet 
jointly  at  least  once  a  year.  The  boards  will  discuss  educa- 
tional matters  of  mutual  interest  and  recommend  policies 
to  the  General  Assembly  to  encourage  the  improvement 
of  public  education  at  every  level. 

State  Advisory  Council  on  Indian  Education.  Chap- 
ter 1084  (H  2560)  adds  Article  13A  to  Chapter  115C  of  the 
General  Statutes,  establishing  the  State  Advisory  Council 
on  Indian  Education.  The  council  has  fifteen  members: 
two  members  of  the  General  Assembly,  two  Indian  mem- 
bers from  higher  education,  one  Indian  member  from  the 
North  Carolina  Commission  on  Indian  Affairs,  eight  In- 
dian parents  of  students  enrolled  in  public  schools,  and 
two  Indian  educators  from  public  elementary  or  secondary 
schools.  Its  duties  are  to  (1)  advise  the  SBE  on  ways  to 
meet  the  educational  needs  of  Indian  students  more  effec- 
tively; (2)  advocate  meaningful  programs  to  reduce  and 
eventually  to  eliminate  low  achievement  and  concurrent 
high  attrition  rates  among  Indian  students;  (3)  prepare  an 
annual  report  on  the  status  of  Indian  education,  to  be 
presented  to  the  SBE  and  various  Indian  tribal  organiza- 
tions at  the  statewide  Indian  Unity  Conference;  (4)  work 
closely  with  the  Division  of  Indian  Education  in  the  DPI 
to  improve  coordination  and  communication  between  and 
among  programs;  and  (5)  advise  the  SBE.  at  its  request, 
on  any  other  aspect  of  Indian  education. 

School  flnance  pilot  project.  Section  86  of  Chapter 
1086  (H  2641)  requires  the  SBE  to  continue  the  School 
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Finance  Pilot  Project  [1983  Sess.  Laws  761  and  1985  Sess. 
Laws  646]  through  fiscal  year  1988-89.  Each  participat- 
ing project  must  give  the  SBE  a  statement  of  (1)  the  bud- 
get flexibility  it  requests,  (2)  how  this  flexibility  would 
change  its  budget,  and  (3)  measurable  goals  it  intends  to 
accomplish  with  the  flexibility.  Once  authorized  by  the 
SBE,  a  project  may  not  deviate  from  the  approved  proposal. 
At  the  SBE's  meeting  in  March,  1989,  participating  projects 
must  report  on  how  budget  flexibility  increased  educational 
opportunities  and  achievement  for  their  students.  The  SBE 
must  report  these  results  to  the  General  Assembly  in 
March,  1989. 

School-facility  minimum  standards.  Section  97.2  of 
Chapter  1086  authorizes  the  SBE  to  revise  the  adopted 
school-faciUty  standards.  It  requests  the  SBE  to  review  these 
standards  and  consult  with  appropriate  groups,  including 
county  commissioners  and  members  of  local  school  boards. 

Facility  needs.  Section  5  of  Chapter  1039  (H  2648) 
states  the  General  Assembly's  intent  that  the  appropriate 
House  and  Senate  appropriations  committees  continue  to 
consider  critical  school-facility  needs  and  the  best  ways 
to  meet  them. 

Employees 

Salary  increases.  Section  19(b)  of  Chapter  1086  (H 
2641)  increases  salaries  for  permanent  full-time  public 
school  employees  supported  by  state  funds  by  an  average 
of  4.5  percent,  rounded  to  conform  to  the  steps  in  the  sal- 
ary ranges  adopted  by  the  SBE.  Permanent  part-time  em- 
ployees receive  a  pro  rata  increase. 

The  fiscal  year  1987-88  pay  rates  adopted  by  local 
boards  of  education  for  school  bus  drivers  are  increased 
by  at  least  4.5  percent,  on  and  after  July  1,  1988,  to  the 
extent  that  such  rates  of  pay  are  supported  by  the  alloca- 
tion of  state  funds  from  the  SBE.  Local  boards  of  educa- 
tion must  increase  the  rates  of  pay  for  all  school  bus  drivers 
who  were  employed  during  fiscal  year  1987-88  and  who 
continue  their  employment  for  fiscal  year  1988-89  by  at 
least  4.5  percent. 

Superintendents'  salary.  Section  97  of  Chapter  1086 
amends  Chapter  1137,  Section  19.1(g)  of  the  1979  Session 
Laws,  which  says  that  the  sufierintendent's  state  salary  must 
be  at  least  1  percent  more  than  die  state  salary  of  the  highest 
paid  principal  in  that  unit.  The  new  amendment  provides 
that  the  amount  a  local  superintendent  receives  in  state  sal- 
ary under  that  section  may  not  be  decreased  during  the 
school  year. 

Office-support  employees.  Section  92  of  Chapter 
1086  directs  that  every  full-time  school  office-support  em- 
ployee paid  in  whole  or  part  from  state  funds  must  be  paid 


at  least  $1,084  per  month  and  that  the  average  for  such  em- 
ployees must  be  $1,167  per  month  as  of  July  1,  1989.  Part- 
time  employees  must  receive  at  least  a  pro  rata  amount 
of  the  full-time  minimum  salary.  The  SBE  must  recom- 
mend a  new  salary  schedule  for  office-support  employees 
to  the  General  Assembly  before  March  1,  1989. 

Teachers  with  a  master's  degree.  Section  85  of  Chap- 
ter 1086  provides  that  a  teacher  awarded  a  higher  teaching 
certificate  as  a  result  of  receipt  of  a  master's  degree  any 
time  after  September  1,  1980,  is  entitled  to  credit  for  all 
previous  teaching  experience  for  purposes  of  placement 
on  the  salary  schedule. 

Effective  teacher-training  stipend.  Section  18  of 
Chapter  1100  (S  257)  clarifies  that  any  teacher  who  suc- 
cessfully completed  the  effective  teacher  training  program 
during  the  1986-87  or  1987-88  school  year,  put  the  train- 
ing to  use  in  the  public  schools,  and  subsequently  retired 
with  retirement  benefits  will  receive  the  $250  stipend  for 
this  program  from  the  SBE.  Teacher  assistants  who  were 
required  to  complete  the  training  program  while  they  were 
under  contract  to  be  public  school  teachers  are  eligible  for 
the  stipend  as  if  they  had  been  teachers  at  the  time  they 
completed  the  training.  Persons  certified  and  employed  as 
teachers  in  schools  operated  by  the  Department  of  Cor- 
rection and  the  Department  of  Human  Resources  who  com- 
pleted the  program  in  the  1986-87  or  1987-88  school  year 
are  also  eligible  for  the  stipend. 

Physical  education  teacher  certification.  Section  96 
of  Chapter  1086  amends  G.S.  115C-296(a)  to  prohibit  the 
SBE  from  decreasing  certification  standards  for  physical 
education  teachers  or  health  education  teachers  below  the 
standards  in  effect  on  June  1,  1988. 

Teacher  certification.  Section  84  of  Chapter  1086  re- 
quires the  controller  to  transfer,  at  the  request  of  the  DPI, 
personnel  and  support  to  remedy  the  backlog  in  the  teacher 
certification  process. 

Charlotte-Mecklenburg  career  development  pro- 
gram. Section  1  of  Chapter  1036  (H  859)  extends  the 
Charlotte-Mecklenburg  career  development  program  to 
July  1,  1989. 

Instructional  Issues 

Home  instruction.  Chapter  891  (H  837)  adds  G.S. 
115C-563,  -564,  and  -565,  which  define  a  home  school  and 
the  conditions  under  which  home  instruction  complies  with 
the  compulsory  school-attendance  requirements.  A  home 
school  is  a  nonpublic  school  in  which  one  or  more  chil- 
dren of  not  more  than  two  families  or  households  receive 
academic  instruction  from  parents  or  legal  guardians,  or 
a  member  of  either  household.  The  individuals  providing 
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the  academic  instruction  must  hold  at  least  a  high  school 
diploma  or  its  equivalent.  Each  home  school  must  decide 
whether  it  will  operate  under  Part  1  (private  church  schools 
and  schools  of  religious  charter)  or  Part  2  (qualified  non- 
public schools)  of  Article  39,  Chapter  115C  of  the  Gener- 
al Statutes.  However,  the  standardized  testing  required  in 
nonpublic  schools  must  be  done  annually  in  a  home  school. 
A  home  school  is  exempt  from  required  fire,  health,  and 
safety  inspections  if  it  operates  in  a  private  residence.  Chap- 
ter 891  also  states  that  a  home  school  is  not  subject  to  other 
provisions  of  law  relating  to  education  except  immuniza- 
tion requirements. 

Class  size  and  teacher  allocation.  Section  89  of 
Chapter  1086  amends  G.S.  115C-301,  -47(10).  and  -276(k), 
which  deal  with  class  size  and  teacher  allocation,  and 
repeals  G.S.  115C-82,  which  set  the  maximum  class  size 
for  kindergarten  at  twenty-six.  The  SBE  will  continue  to 
allot  teachers  and  instructional  personnel  for  each  local 
school  administrative  unit,  but  it  is  no  longer  required  to 
allocate  them  in  separate  categories. 

The  average  class  size  for  each  grade  span  in  a  local 
administrative  unit  may  not  exceed  the  funded  allotment 
ratio  of  teachers  to  students.  At  the  end  of  the  second  month 
of  school  and  for  the  remainder  of  the  school  year,  the  size 
of  an  individual  class  may  not  exceed  the  allotment  ratio 
by  more  than  three  students.  Students  must  be  assigned 
to  classes  so  that  from  the  fifteenth  day  of  the  school  year 
through  the  end  of  the  school  year,  the  number  of  students 
assigned  to  teachers  in  grades  7  through  12  may  not  ex- 
ceed 150.  (The  SBE  may  set  higher  maximum  class  sizes 
and  teaching  loads  for  classes  in  music,  physical  educa- 
tion, and  other  similar  subjects,  as  long  as  the  effective- 
ness of  the  instructional  program  is  not  impaired.)  The  class 
size  and  teaching  load  requirements  must  be  met  unless 
a  waiver  has  been  granted. 

Each  local  board  of  education  is  responsible  for  mak- 
ing sure  that  these  standards  are  met.  If  the  superinten- 
dent determines  that  the  school  system  is  not  in  compliance, 
he  or  she  must  report  this  information  to  the  board  at  its 
next  meeting,  and  the  board  must  try  to  comply.  If  it  can- 
not correct  the  exception  organizationally  and  if  any  of  the 
conditions  set  out  below  exists,  the  board  must  immedi- 
ately apply  to  the  SBE  for  additional  personnel  or  a  waiver 
of  the  requirements. 

In  that  case,  within  forty-five  days  of  the  request,  the 
SBE  may  allot  additional  positions  or  grant  waivers  for 
the  excess  class  size  or  daily  load  (a)  if  the  exception  re- 
sulted from  (1)  exceptional  circum.stances,  emergencies, 
or  acts  of  God;  (2)  large  changes  in  student  population; 
(3)  organizational  problems  caused  by  remote  geographic 


location;  or  (4)  classes  organized  for  a  solitary  curricular 
area  and  (b)  if  the  local  board  cannot  correct  the  excep- 
tion organizationally.  If  the  board  is  notified  by  the  SBE 
that  the  exception  does  not  qualify  for  an  allotment  ad- 
justment or  a  waiver,  the  board  must  correct  the  excep- 
tion within  thirty  days. 

Annually  at  the  end  of  the  second  month  of  school, 
each  local  board,  through  its  superintendent,  must  report 
to  the  SBE.  The  report  must  include  the  organization  of 
each  school,  the  duties  of  each  teacher,  the  size  of  each 
class,  the  teaching  load  of  each  teacher,  and  other  infor- 
mation the  SBE  or  controller  requires.  On  February  1  of 
each  year,  the  board  must  report  all  exceptions  to  individual 
class-size  and  daily  teaching-load  maximums  that  occur 
at  that  time. 

Chapter  1086  creates  a  penalty  for  noncompliance  with 
class-size  and  teaching-load  requirements.  If  the  SBE  de- 
termines that  a  superintendent  willfully  has  not  complied 
with  G.S.  115C-301,  no  state  funds  may  be  used  to  pay  that 
superintendent's  salary  for  the  period  of  noncompliance. 

Special  education  dispute  resolution.  Chapter  1079 
(H  364)  amends  G.S.  115C-116  to  make  significant  changes 
in  the  process  used  to  resolve  disputes  over  the  identifica- 
tion and/or  education  of  a  child  with  special  needs. 

Whenever  a  local  educational  agency  proposes  to  initi- 
ate or  change,  or  refuses  to  initiate  or  change,  (a)  the  iden- 
tification of  a  child  as  one  with  special  needs  or  (b)  the 
child's  individualized  educational  program  (lEP),  the 
child's  parent  (or  guardian  or  surrogate  parent)  must  be 
notified  and  informed  of  the  right  to  have  the  proposed 
decision  reviewed.  The  parent  must  also  be  given  a  state- 
ment offering  the  opportunity  for  mediation  and  copies  of 
G.S.  115C-116  and  G.S.  150B-23  through  -37,  or  an  expla- 
nation of  the  rights  afforded  by  those  statutes.  The  notice 
must  be  hand-delivered  or  sent  by  certified  or  registered 
mail,  return  receipt  requested. 

A  parent  may  obtain  review  of  a  proposed  decision 
on  the  following  grounds:  (1)  the  child  has  not  been  iden- 
tified or  has  been  incorrectly  identified  as  a  child  with  spe- 
cial needs,  (2)  the  child's  lEP  is  not  appropriate  to  meet 
his  or  her  needs,  (3)  the  child's  lEP  is  not  being  imple- 
mented, or  (4)  the  child  is  otherwise  being  denied  a  free 
appropriate  education.  A  local  educational  agency  may  ob- 
tain review  if  a  parent  refuses  to  consent  to  the  evaluation 
of  the  child  for  the  purpose  of  determining  whether  the 
child  is  one  with  special  needs  or  for  developing  a  free 
appropriate  educational  program  for  the  child. 

Before  a  request  for  formal  administrative  review  has 
been  filed,  the  school  system  must  offer  an  opportunity 
for  mediation.  The  superintendent  or  assistant  or  associ- 
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ate  superintendent  must  meet  with  the  parent,  if  a  meet- 
ing is  requested,  to  attempt  to  resolve  the  dispute  through 
informal  and  nonadversarial  mediation.  If  mediation  does 
not  occur  or  fails,  administrative  review  of  the  decision 
will  take  place  in  accordance  with  the  Administrative  Proce- 
dure Act,  Article  3,  Chapter  150B  of  the  General  Statutes. 
However,  the  hearing  will  be  conducted  in  the  county  where 
the  child  attends  school  or  is  entitled  to  enroll  under  G.S. 
115C-366  and  will  be  closed  to  the  public  unless  the  par- 
ent requests  in  writing  that  it  be  open. 

Following  the  hearing,  the  administrative  law  judge 
sends  a  recommended  decision  to  the  SBE,  which  will 
make  the  final  decision.  (Any  party  aggrieved  by  the  de- 
cision may  seek  judicial  review  in  state  or  federal  court.) 
The  SBE  may  enforce  its  decision  by  ordering  a  local 
educational  agency  to  (1)  provide  a  child  with  an  appropriate 
education,  (2)  place  a  child  in  a  private  school  that  is  ap- 
proved to  provide  special  education  and  that  can  provide 
the  child  with  an  appropriate  education,  or  (3)  reimburse 
parents  for  reasonable  private-school  placement  costs  if 
the  local  educational  agency  did  not  offer  or  provide  the 
child  with  an  approriate  education  and  the  private  school 
in  which  the  parent  placed  the  child  was  an  approved  school 
and  did  provide  the  child  an  appropriate  education. 

After  a  petition  for  administrative  or  judicial  review 
is  filed,  no  change  may  be  made  in  the  child's  status  or 
program  by  school  officials  during  the  period  of  review 
without  the  written  consent  of  the  parent. 

Chapter  1079  also  makes  a  conforming  amendment  to 
G.S.  115C-113,  which  had  excused  educational  agencies  from 
paying  the  costs  of  special  education  in  a  private  school 
if  the  parent  placed  the  child  against  the  advice  of  the  state 
or  local  educational  agency. 

Surrogate  parents.  Chapter  1079  (H  364)  adds  G.S. 
115C-113.1,  which  makes  the  local  educational  agency 
responsible  for  appointing  a  surrogate  parent  for  a  child 
who  is  a  ward  of  the  state  or  whose  parent  or  guardian 
is  unknown  and  the  parent's  whereabouts  cannot  be  de- 
termined after  reasonable  investigation.  (Presumably,  be- 
cause this  stamte  appears  in  Article  9,  Chapter  115C  of  the 
General  Statutes,  which  deals  with  special  education,  the 
term  child  means  a  child  who  has  special  needs  or  is  sus- 
pected of  having  special  needs.)  The  surrogate  parent  must 
be  appointed  from  a  group  of  individuals  approved  by  the 
superintendent  of  public  instruction  and  the  secretary  of 
human  resources  but  may  not  be  an  employee  of  the  local 
educational  agency  or  directly  involved  in  the  education 
or  care  of  the  child.  The  superintendent  of  public  instruc- 
tion must  ensure  that  local  educational  agencies  appoint 
a  surrogate  parent  for  each  child  who  needs  one. 


Student  assessment  in  grades  1  and  2.  Section  77 
of  Chapter  1086  amends  G.S.  115C-174. 11(a)  to  require  the 
SBE  to  adopt  and  provide  to  local  school  units  individual- 
ized assessment  instruments,  not  standardized  tests,  for  first 
and  second  grades.  Local  boards  of  education  may  use  these 
instruments  but  may  not  use  standardized  tests  at  these 
grade  levels. 

Studies 

Equity  in  educational  services.  Section  1.1  of  Chapter 
1100  (S  257)  authorizes  the  Legislative  Research  Commis- 
sion to  smdy  equity  in  the  delivery  of  educational  services. 

Flexibility  in  use  of  school  funds.  Section  83  of  Chap- 
ter 1086  requires  the  Joint  Legislative  Commission  on 
Governmental  Operations  to  study  the  feasibility  of  allowing 
local  school  units  more  flexibility  in  the  use  of  state  funds 
for  operations. 

Programs  for  academically  gifted.  Section  90  of 
Chapter  1086  directs  the  SBE  to  study  the  effectiveness 
of  its  programs  for  academically  gifted  students  and  to  reas- 
sess its  guidelines  for  admission  into  these  programs. 

School  transportation  study.  Section  94  of  Chapter 
1086  allows  the  controller  to  use  up  to  $50,000  of  public 
school  transportation  funds  to  study  the  use  of  such  funds. 

State  funding  of  facilities.  Section  95  of  Chapter  1086 
directs  the  Joint  Legislative  Commission  on  Governmen- 
tal Operations  to  study  the  feasibility  of  full  state  funding 
of  public  school  facilities  and  to  perform  an  inventory  of 
abandoned  school  buildings  to  determine  whether  they 
could  be  used  for  other  community  needs. 

Use  of  Funds 

Before-  and  after-school  care.  Section  97.3  of  Chapter 
1086  allocates  $4.2  million  of  DPE  funds  for  the  estab- 
lishment of  a  program  of  incentive  grants  of  $30,000  each 
for  selected  local  school  units  to  provide  before-  and  after- 
school  care  for  school-age  children.  Funds  may  be  used 
to  expand  existing  programs  or  to  start  new  programs  and 
are  available  until  June  30,  1991.  Local  programs  must  be 
designed  to  become  self-supporting  through  grants,  com- 
munity resources,  and  mandatory,  affordable  parent  fees. 
Programs  may  be  operated  by  local  boards  themselves  or 
through  contracts  with  nonprofit  organizations  and  other 
governmental  entities. 

Summer  school.  Section  78  of  Chapter  1086  permits 
the  DPE  to  use  funds  appropriated  for  remedial  summer 
school  for  twelfth-grade  students  as  well  as  other  students 
in  1988.  It  requires  local  boards  of  education  to  use  funds 
in  1989  to  provide  remedial  summer  schools  for  students 
in  grades  1  through  12  and  authorizes  boards  to  use  sum- 
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mer  school  funds  for  a  summer  course  to  help  students 
prepare  for  the  Scholastic  Aptitude  Test. 

Programs  for  academically  gifted.  Section  90  of 
Chapter  1086  directs  that  the  DPE  use  S3  million  of  its 
1988-89  appropriations  for  programs  for  academically 
gifted  students. 

Staff  development.  Section  79  of  Chapter  1086 
amends  Chapter  738,  Section  203.  of  the  1987  Session  Laws 
to  provide  that  funds  for  staff  development  at  local  school 
units  remain  available  until  September  30.  1988.  and  that 
in  1988-89  and  later  fiscal  years  these  funds  become  avail- 
able on  July  1  and  remain  available  until  September  30 
of  the  next  fiscal  year.  The  SBE  must  allocate  $280,000 
for  staff  development  of  school  food-service  personnel. 
Section  81  of  Chapter  1086  amends  Chapter  794.  Section 
1  of  the  1987  Session  Laws  to  allow  the  DPE  to  use  up 
to  0.25  percent  of  funds  appropriated  for  school  custodi- 
ans for  fiscal  year  1988-89  for  a  training  program  for  them. 

Dropout  prevention/in-school  suspension.  Section 
91  of  Chapter  1086  permits  $150,000  of  DPE  funds  for  the 
Dropout  Prevention/In-School  Suspension  Program  to  be 
used  for  eight  pilot  public-private  educational  compacts, 
designed  to  determine  how  to  improve  attendance,  prevent 
students  from  dropping  out  of  school,  increase  academic 
performance,  and  increase  participation  in  higher  educa- 
tion and  the  workforce  by  at-risk  students;  for  eight 
parental-involvement  pilot  programs;  and  for  operating 
costs,  workshops,  and  meetings  of  the  DPLs  dropout  pre- 
vention staff. 

Uniform  Education  Reporting  System.  Section  93 
of  Chapter  1086  directs  that  $6,870,000  of  the  DPE's 
1988-89  appropriation  be  used  to  complete  the  implemen- 
tation of  the  Uniform  Education  Reporting  System  by  Sep- 
tember 1.  1989. 

Use  of  funds  for  teachers.  Section  87  of  Chapter  1086 
extends  the  provisions  in  Chapter  738.  Section  209(b)  of 
the  1987  Session  Laws  relating  to  the  use  of  funds  when 
a  school  has  too  few  students  to  provide  a  teacher  to  offer 
a  particular  class  in  accordance  with  the  Basic  Education 
Program. 

Robeson  school  transition.  Section  88  of  Chapter 
1086  permits  the  interim  board  of  education  in  Robeson 
County  to  request  up  to  $200,000  in  fiscal  year  1988-89 
for  use  in  preparing  for  and  implementing  the  merger  of 
Robeson  County's  school  units.  Funds  used  for  this  pur- 
pose will  be  deducted  from  moneys  the  county  would  have 
received  during  the  1989-91  biennium  to  maintain  the  pre- 
merger allotment  of  central  office  personnel. 

Project  Teach,  Section  21  of  Chapter  1100  (S  257) 
requires  $73,000  of  the  DPE's  funds  to  be  used  (a)  to  main- 


tain the  Project  Teach  Initiative  in  the  Robeson,  Pitt.  Cum- 
berland. Warren.  Halifax,  and  Northampton  county  school 
units  and  the  Durham  and  Greensboro  city  school  units 
and  (b)  to  expand  the  project  to  at  least  two  more  units. 
The  current  project  must  be  expanded  in  at  least  two  coun- 
ties to  focus  on  parents  of  seventh-grade  students  to  in- 
volve the  parents  in  coaching  and  encouraging  minority 
young  people. 

Principles  of  Technology.  Section  9  of  Chapter  1036 
(H  859)  provides  that  the  $170,000  appropriated  in  1987 
for  support  for  a  Principles  of  Technology  demonstration 
program  in  the  Northampton  County.  Halifax  County,  and 
Weldon  school  units  remain  available  for  expenditure 
until  June  30.  1989. 

Mobile  units.  Section  29  of  Chapter  1100  (S  257)  al- 
locates (from  funds  that  had  been  appropriated  for  the  new 
State  Bureau  of  Investigation  facility)  $300,000  to  the  Office 
of  State  Budget  and  Management-State  Aid  for  the  John- 
ston County  Board  of  Education  to  provide  mobile  class- 
rooms for  students  displaced  by  a  fire.  When  the  Johnston 
County  board  no  longer  needs  these  classrooms,  it  must 
transfer  title  to  the  state,  and  the  SBE  will  assign  them  to 
other  school  units  as  it  deems  appropriate. 

Local  Legislation 

The  most  significant  local  legislation  involves  changes 
in  the  method  of  electing  school  board  members  in  sever- 
al administrative  units  in  order  to  implement  federal  court 
orders.  Chapter  939  (S  1558)  sets  out  the  method  of  elec- 
tion of  board  members  in  Pamlico  County;  Chapter  966 
(H  2313)  in  Duplin  County;  Chapter  1016  (S  1616)  in 
Caswell  County. 

Chapter  943  (S  1603)  provides  that  vacancies  on  the 
Catawba  County  Board  of  Education  will  be  filled  by  the 
remaining  members  of  the  board;  Chapter  982  (H  2168) 
makes  the  same  provision  for  the  Washington  City  Board 
of  Education.  Chapter  974  (H  2356)  adds  Vance  County 
to  the  list  of  counties  in  G.S.  115C-37.1,  which  sets  out  how 
vacancies  on  county  school  boards  elected  on  a  partisan 
basis  are  filled. 

Chapter  890  (S  1600)  amends  the  merger  plan  for  the 
Rowan  County  and  Salisbury  City  boards  to  clarify  the 
method  of  election  of  members  to  the  new  Rowan-Salisbury 
Board  of  Education. 

Chapter  991  (H  2351)  allows  the  Granville  County 
Board  of  Education  to  choose  whether  it  will  use  the  single- 
prime  contract  system,  the  separate-prime  contract  system, 
the  construction-management  contract  system,  or  the 
design-build  contract  system  for  construction  of  a  middle 
school.  Although  this  legislation  applies  only  to  a  single 
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board  and  a  single  schooL  it  may  serve  as  a  model  for 
future  legislation. 

The  Community  College  System 

Appropriations.  Section  2  of  Chapter  1086  (H  2641) 
appropriates  $302,383,854  to  the  Department  of  Commu- 
nity Colleges  for  fiscal  year  1988-89  for  current  operations, 
and  Section  3  appropriates  an  additional  $381,650.  Sec- 
tion 4  appropriates  $29,346,726  for  capital  improvements 
in  the  community  college  system;  Section  74  allocates  these 
funds  to  specific  projects.  Section  29  of  Chapter  1100  (S 
257)  reallocates  $175,000  appropriated  for  the  State  Bureau 
of  Investigation  facility  to  the  Department  of  Community 
Colleges  for  projects  at  Sampson  Community  College  and 
Blue  Ridge  Community  College. 

Salaries.  Section  17  of  Chapter  1086  provides  an  aver- 
age annual  salary  increase  of  4.5  percent  for  all  perma- 
nent community  college  institutional  personnel  supported 
by  state  funds.  Subject  to  the  availability  of  funds,  salar- 
ies for  temporary  personnel  may  be  increased  by  pro  rata 
amounts.  Section  59  of  Chapter  1086  states  the  General 
Assembly's  intent  that  all  community  colleges  achieve  the 
goal  of  paying  an  average  salary  to  curriculum  instructors 
equal  to  or  greater  than  the  unit  value  established  in  the 
community  college  formula  for  curriculum  instructors. 

Presidential  salary  study.  Section  60  of  Chapter  1086 
permits  the  State  Board  of  Community  Colleges  to  revise 
the  salary  schedule  for  community  college  presidents,  con- 
sistent with  the  results  of  the  board's  commissioned  study 
of  salaries.  Salary  revision  for  the  elimination  of  inequi- 
ties among  presidents'  salaries  may  not  be  made  until  the 
board  has  received  the  study  and  has  made  specified  reports 
on  any  proposed  modification. 

Transfer  of  funds.  Section  59  of  Chapter  1086  repeals 
sections  210  and  220  of  Chapter  738  of  the  1987  Session 
Laws,  which  limit  and  regulate  the  transfer  of  an  institu- 
tion's funds  between  salary  and  nonsalary  categories  and 
between  instructional  and  administrative  categories.  The 
State  Board  of  Community  Colleges  must  establish  poli- 
cies and  procedures  for  such  transfers  that  ensure  proper 
accountability  for  use  of  the  funds.  It  is  the  General  As- 
sembly's intent  that  transfers  among  line  items  in  the 
budget-allocation  formula  be  minimized. 

Allocation  of  funds.  Section  61  of  Chapter  1086 
repeals  sections  211  and  215  of  Chapter  783  of  the  1987 
Session  Laws,  which  set  the  formula  for  computing  the 
number  of  full-time  equivalent  (FTE)  teaching  positions 
and  set  the  method  of  formula  allocation  funds.  Chapter 
1086  requires  that  funds  appropriated  to  the  Department 


of  Community  Colleges  for  state  aid  be  allocated  in  ac-  \ 
cordance  with  procedures  recommended  by  the  State  Board 
of  Community  Colleges  at  its  March  10,  1988,  meeting. 
These  funds  may  also  be  used  to  expand  existing  or  in- 
novative programs.  For  six  months  after  the  effective  date 
of  this  act,  the  board  may  adopt  temporary  (up  to  180  days) 
rules  for  state-aid  allocations  without  prior  notice  or  hear- 
ing, but  it  must  begin  normal  rule-making  procedures  on 
permanent  rules  when  it  adopts  temporary  rules.  The 
General  Assembly  intends  that  proper  community-service 
programs  remain  without  charge  to  senior  citizens. 

Class  reporting  date  for  extension  FTE.  Section  64 
of  Chapter  1086  repeals  Section  218,  Chapter  738  of  the 
1987  Session  Laws  but  makes  its  provisions  regarding  the 
method  and  timing  of  calculating  FTE  student  enrollments 
apply  to  literacy  education  and  occupational  extension 
courses.  Enrollments  must  be  calculated  when  one  half  of 
the  course  has  been  completed,  and  only  those  students 
in  attendance  for  at  least  one  half  of  the  classes  before  the 
calculation  date  may  be  counted.  Literacy  education  and 
occupational  extension  courses  may  be  reported  for  budget 
purposes  on  a  contact-hour  basis. 

Security  interest.  Chapter  907  (H  2241)  amends  G.S. 
115D-58.1  to  permit  Haywood  Community  College  and 
Roanoke-Chowan  Community  College  to  grant  a  securi 
interest  to  the  Economic  Development  Administration  in 
any  real  prof)erty  or  equipment  purchased  with  a  grant  from 
that  federal  agency,  as  its  regulations  require. 

Nursing  shortage.  Chapter  1049  (H  2461).  which 
enacts  a  variety  of  measures  in  an  effort  to  deal  with  the 
nursing  shortage,  is  discussed  under  Colleges  and  Univer- 
sities. 

Joint  boards  meeting.  Chapter  1102  (H  245),  dis- 
cussed under  Elementary  and  Secondary  Education,  re- 
quires an  annual  meeting  of  the  SBE,  the  State  Board  of 
Community  Colleges,  and  The  University  of  North  Caro- 
lina Board  of  Governors. 


id    f 

ty  V 


Colleges  and  Universities 

Appropriations.  Section  2  of  Chapter  1086  (H  2641) 
appropriates  $919,834,818  for  fiscal  year  1988-89  to  The 
University  of  North  Carolina  Board  of  Governors  for  cur- 
rent operations.  Section  3  appropriates  an  additional 
$36,637,219.  Section  4  appropriates  $93,298,900  to  the 
Board  of  Governors  for  capital  improvements. 

Salaries.  Section  18  of  Chapter  1086  provides  an  an- 
nual average  salary  increase  of  4.5  percent  for  all  employees 
of  The  University  of  North  Carolina  who  are  supported 
by  state  funds  and  who  are  exempt  from  the  State  Person- 
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nel  Act.  Section  19  increases  salaries  for  permanent  full- 
time  state  employees  by  4.5  percent. 

Employer  contribution  rate/optional  retirement 
program.  Section  28  of  Chapter  1086  amends  G.S. 
135-5. 1(c)  to  require  each  employing  instimtion  to  contribute 
on  behalf  of  each  participant  in  the  Optional  Retirement 
Program  an  amount  equal  to  a  percentage  of  the  par- 
ticipant's compensation  as  established  from  time  to  time 
by  the  General  Assembly.  In  the  past  the  employer's  man- 
datory contribution  was  equal  to  the  amount  that  the  em- 
ployee would  be  required  to  contribute  to  the  Retirement 
System  as  specified  in  G.S.  135-8(b)(l). 

Self-liquidating  projects.  Chapter  1092  (H  2462) 
authorizes  a  total  of  $11,254,300  in  self-liquidating  capital- 
improvement  projects  at  Elizabeth  City  State  University, 
Fayetteville  State  University,  North  Carolina  Agricultural 
and  Technical  State  University,  and  North  Carolina  Cen- 
tral University.  Chapter  995  (H  2463)  increases  the  amounts 
authorized  in  1987  for  self-liquidating  projects  at  Ap- 
palachian State  University  and  the  University  of  North 
Carolina  at  Greensboro. 

Nursing  shortage.  Chapter  1049  (H2461)  enacts  sever- 
al measures  relating  to  the  recruitment  and  retention  of 
nurses  in  an  effort  to  deal  with  the  nursing  shortage.  The 
State  Education  Assistance  Authority  must  consolidate  in- 
formation on  existing  scholarships  and  loan  programs  avail- 
able for  nursing  education.  The  information  must  be 
published  in  a  brochure  and  made  available  to  high  schools, 
colleges.  Area  Health  Education  Centers,  and  other  facil- 
ities. The  Area  Health  Education  Centers  Program  (AHEC) 
and  the  Board  of  Nursing  must  develop  publicity  about  job 
opportunities,  refresher  courses,  and  license  renewal  op- 
portunities; this  information  is  intended  to  attract  nurses 
without  a  current  license  back  into  the  profession. 

The  chapter  establishes  an  Emergency  Financial  As- 
sistance Fund  to  help  students  enrolled  in  state  education- 
al nursing  and  licensed  practical  nursing  programs  who 
have  an  "emergency  need."  An  emergency  need  is  an  acute 
financial  need  caused  by  a  particular  event  that  has  an  im- 
mediate and  severe  impact  on  a  student's  ability  to  con- 
tinue his  or  her  nursing  program  on  the  student's  current 
schedule.  Assistance  is  limited  to  $400  per  academic  year 
for  any  student.  Each  campus  will  administer  the  program; 
the  Department  of  Community  Colleges  and  the  Board  of 
Governors  must  assess  the  fund's  impact  on  completion 
rates  in  nursing  programs.  The  Board  of  Governors  will 
receive  $140,000,  and  the  Department  of  Community  Col- 
leges will  receive  $410,000  for  the  fund.  These  recipients 
will  adopt  policies  for  the  allocation  of  moneys  to  their 
institutions  with  nursing  programs. 


Community  colleges  and  institutions  of  The  Univer- 
sity of  North  Carolina  must  provide  follow-up  assistance 
for  their  students  who  fail  the  nursing  licensing  exam  for 
the  first  time.  They  must  also  conduct  an  exit  survey  of 
students  who  drop  out  of  nursing  programs,  and  the  AHEC 
must  study  nurses  who  leave  their  jobs. 

Chapter  1049  also  creates  the  Legislative  Study  Com- 
mission on  Nursing  to  study  various  topics  related  to  the 
shortage.  Education-related  issues  include  the  need  for  a 
merit-scholarship  program  and  a  need-based  scholarship 
program,  the  need  for  additional  support  services  for  non- 
traditional  nursing  students,  the  need  for  development  of 
alternative  teaching  sites,  and  the  need  for  public  schools 
to  incorporate  health-occupations  curricula  into  college- 
preparatory  courses. 

Joint  boards  meeting.  Chapter  1102  (H  245),  dis- 
cussed under  Elementary  and  Secondary  Education, 
requires  an  annual  meeting  of  the  SBE,  the  State  Board 
of  Community  Colleges,  and  The  University  of  North 
Carolina  Board  of  Governors. 

Miscellaneous 

Several  special  provisions  of  Chapter  1086  (H  2641) 
deal  with  various  programs  and  operations  of  The  Univer- 
sity of  North  Carolina: 

1.  Section  98  requires  the  Sea  Grant  College  Program 
to  conduct  a  two-year  program  to  test  the  replenish- 
ment of  the  bay-scallop  population  by  reseeding  and 
aquaculture. 

2.  Section  99  continues  the  provisions,  adopted  in 
Chapter  738,  Section  231(b)  of  the  1987  Session 
Laws,  for  sharing  Pitt  County  Memorial  Hospital 
Medicare-Medicaid  reimbursement  between  East 
Carolina  Medical  School  and  the  school's  Medi- 
cal Faculty  Practice  Plan  until  June  30,  1989. 

3.  Section  100  provides  that  shift  premium  pay  shall 
be  paid  to  state  employees  in  medically  related 
positions  through  grade  75.  Shift  premium  pay  for 
employees  in  medically  related  positions  is  limited 
to  a  maximum  of  20  percent  of  salary  for  week- 
day nights  and  to  a  maximum  of  30  percent  for 
weekend  nights. 

4.  Section  101  allows  the  Board  of  Governors  to  trans- 
fer $5.5  million  from  base  budget  appropriations 
for  utilities  among  the  constituent  institutions  to 
fund  urgent  universitywide  needs  in  computing, 
medical  education,  interinstitutional  programs, 
basic  program  support,  physical  plant  operations, 
and  repairs. 
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Section  102  divides  $100,903,641  appropriated  for 
fiscal  year  1988-89  for  the  current  operations  of 
East  Carolina  University  into  two  budget  operat- 
ing codes:  academic  affairs,  $58.8  million;  and 
health  affairs  (including  the  medical  school),  $42.1 
million. 

Section  103  prohibits  Division  TEACCH  (a  pro- 
gram for  individuals  with  autism  at  UNC-CH) 
from  spending  more  than  $39,000  for  the  services 
of  the  Autism  Foundation  of  North  Carolina  in  con- 
nection with  the  adult  living  and  training  center. 
Section  105  directs  that  $226,856  of  the  1988-89 
appropriation  to  The  University  of  North  Carolina 
at  Chapel  Hill,  Health  Affairs,  be  used  to  estab- 
lish a  pilot  regional  TEACCH  center  to  serve  the 
Greensboro.  High  Point,  and  Winston-Salem  area. 
Section  107  allocates  $1.5  million  of  the  1988-89 
appropriation  for  the  Centennial  Campus  at  North 
Carolina  State  University  for  planning  and  devel- 
opment of  a  sports  arena,  if  matched  on  a  one-to- 
one  basis  from  nonstate  funds  and  if  one  half  of 
the  seats  will  be  allocated  to  students  for  regular 
athletic  contests. 


9.  Section  140  requires  $188,397  of  the  Division  of 
Health  Affairs  funds  to  be  used  to  establish  a  pilot 
program  to  train  professionals  to  work  in  public- 
sector  mental  health  programs  and  to  provide 
community-based  treatment  for  emotionally  dis- 
turbed children.  The  program  will  be  developed 
in  conjunction  with  the  Orange-Person-Chatham 
Mental  Health,  Mental  Retardation,  and  Substance 
Abuse  Program. 

Chapter  1100  (S  257)  also  contains  several  sections  af- 
fecting The  University  of  North  Carolina.  Section  19  in- 
creases the  1988-89  Board  of  Governors  appropriation  by 
$1.5  million  for  capital  improvements  in  the  fire-alarm  and 
sprinkler  systems  at  North  Carolina  Memorial  Hospital. 
Section  29  appropriates  $50,000  to  East  Carolina  Univer- 
sity for  a  Regional  Development  Institute  study.  Section 
40  reduces  the  appropriation  in  Chapter  1086  by  $100,000 
and  appropriates  the  funds  to  the  Department  of  Human 
Resources  to  establish  a  pilot  program  in  conjunction  with 
the  University  of  North  Carolina  at  Greensboro  to  serve 
visually  impaired  preschool  children. ■ 


Use  of  Public  Funds  in 
Bond  Referendum  Campaigns 


by  David  M.  Lawrence 


W. 


hen  a  county  is  about  to  hold  a  school  bond  referen- 
dum, the  following  question  often  arises:  for  what  pur- 
poses, if  any,  may  the  county  or  school  administrative  unit 
use  public  funds  in  the  referendum  campaign?  No  North 
Carolina  statute  addresses  this  question,  and  it  has  not  been 
before  the  North  Carolina  courts.  But  it  has  been  before 
the  courts  of  several  other  states,  and  the  answer  from  those 
courts  has  been  uniform:  public  money  may  be  used  to 
inform  the  voters  about  the  bond  issue  and  the  project  to 
be  financed  with  bond  proceeds  but  may  not  be  used  to 
promote  passage  of  the  referendum.' 

The  distinction  between  information  and  promotion 
recognizes  a  tension  that  develops  when  a  government  uses 
public  funds  to  speak  to  a  controversial  issue.  The  account- 
ability we  demand  of  public  officials  requires  that  they  be 
able  to  explain  fully  the  policies  they  have  taken  and  hope 
to  take,  both  the  what  and  the  why.  This  explaining  is  neces- 
sary to  our  democratic  system  and  is  a  legitimate  activity, 
and  expense,  of  the  government.  Therefore,  information- 
al expenditures  are  proper.  Indeed  a  county  and  unit  will 
normally  be  in  the  best  position  to  know  and  provide  in- 
formation about  a  bond  issue  and  a  bond-financed  project. 
But  government  also  must  depend,  for  its  continued 
legitimacy  and  public  support,  on  the  acceptance  of  its  poli- 
cies by  the  citizens,  or  at  least  by  a  majority  of  those  who 
vote  for  officials  and  in  referenda.  And  to  allow  the  use 
of  public  moneys  to  create  that  basic  acceptance  under- 
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mines  its  authenticity.  For  that  reason,  promotional  expen- 
ditures are  improper. 

What  kinds  of  information  can  be  provided  with  pub- 
lic funds?  A  county  or  school  unit  may  properly  spend  pub- 
lic funds  to  present  to  the  voters  the  relevant  facts  about 
a  proposed  bond  issue,  the  project  that  will  be  financed 
with  bond  proceeds,  and  the  educational  needs  that  have 
given  rise  to  the  project.  It  may  also  describe  alternatives 
to  the  project  or  the  bond  issue  that  were  rejected  and  state 
why  they  were  rejected.  For  example,  the  units  might 
finance  a  brochure  that  sets  forth  the  project's  costs,  shows 
an  architect's  rendering  of  the  project,  explains  why  the 
governing  boards  believe  the  project  to  be  necessary,  and 
details  what  the  borrowed  funds  will  cost  the  unit.  Such 
a  brochure  should  be  fully  informative,  setting  out  not  only 
the  conditions  that  the  boards  believe  require  the  project 
but  also  any  additional  taxes  that  reasonably  will  be  neces- 
sary to  retire  the  bonds.^ 

What  clearly  is  not  permitted  are  expenditures  that  at- 
tempt to  persuade  voters  to  support  (or  oppose)  the  ballot 
proposition.  The  sort  of  informational  brochure  discussed 
above  should  not,  in  addition  to  basic  information,  also 
exhort  the  voters  to  "Vote  Yes"  or  include  brilliantly  painted 
depictions  of  the  consequences  of  a  negative  outcome. 

The  line  between  appropriate  and  inappropriate  ad- 
vertising can  often  be  thin.  Where  a  particular  item  falls 
can  depend  as  much  on  the  tenor  of  its  message  as  on  the 
message  itself.  For  example,  in  a  New  Jersey  case  the  court 
disapproved  of  a  school  board's  "overdramatized"  depic- 

2.   Citi/ens  to  Protect  Pub.  Funds  V.  Board  or  Educ. ,  I.' NJ,  172.  48  A. 2d 


10  n  SCHOOL  LAW  BULLETIN 


tion  of  what  would  happen  if  the  school  bond  issue  failed.^ 
The  school  board's  brochure— most  of  which  was  quite  ac- 
ceptable to  the  court— warned  of  "Double  Sessions!!!"  that 
would  "automatically  cheat  your  child"  of  a  third  of  his 
or  her  education;  it  also  warned  of  hour-long  bus  rides 
and  of  children  arriving  home  after  dark.  It  was  not  so 
much  the  accuracy  of  the  picture  as  its  shrill  nature  that 
concerned  the  court.  If  the  same  information  had  been 
presented  in  matter-of-fact  language  as  part  of  the  board's 
explanation  of  why  it  thought  the  bond  issue  necessary, 
it  would  probably  have  been  approved.  It  is  up  to  a  unit 
itself  to  recognize  the  thinness  of  the  line  between  permis- 
sible and  impermissible  activities  and  to  act  to  ensure  that 
it  stays  on  the  proper  side  of  the  line. 

The  cases  do  not  simply  prohibit  promotional  bro- 
chures or  the  printing  of  bumper  stickers  that  urge  voters 
to  vote  yes.  It  is  equally  improper  for  a  county  or  school 
unit  to  allow  one  side  or  the  other  in  a  campaign  to  make 
free  use  of  public  office  space,  or  to  use  the  governmental 
printing  or  copying  facilities  on  a  preferential  basis,  or  to 
use  public  employees,  on  public  time,  to  work  on  the  cam- 
paign.* This  ban  does  not  prohibit  elected  officials  from 
speaking  out  on  an  issue  and  working  for  one  side  or  the 


other;  that  is  part  of  their  leadership  responsibilities.  This 
exception  probably  also  extends  to  those  appointed  offi- 
cials, such  as  a  county  manager  or  school  superintendent, 
who  work  directly  for  elected  officials  and  who  are  charged 
with  carrying  out  the  policies  of  those  officials. 

What  might  a  court  do  if  a  county  or  school  unit  is 
about  to  or  has  made  improper  promotional  expenditures? 
Clearly  the  court  has  the  power  to  prohibit  the  expendi- 
tures before  they  are  made.  But  it  is  also  possible  that  the 
court  might  require  those  officials  responsible  for  authoriz- 
ing the  expenditures  to  personally  reimburse  the  govern- 
ment for  expenditures  already  made.  The  initial  cases  from 
other  states  that  established  the  principles  discussed  in  this 
article  imposed  strict  liability  for  reimbursement  on  the 
responsible  officials.'  More  recent  cases,  however,  have 
limited  personal  liability  to  instances  in  which  the  official 
did  not  exercise  due  care,  a  more  relaxed  standard  that 
recognizes  the  potential  thinness  of  the  line  between  proper 
and  improper  expenditure.*  But  if  an  expenditure  falls  clear- 
ly on  the  wrong  side  of  the  line,  far  from  any  gray  area, 
then  personal  responsibility  for  reimbursement  is  a  reme- 
dy that  probably  will  appeal  very  strongly  to  any  court 
addressing  the  matter.  ■ 
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Teachers'  Discretion  in  Selecting 
Instructional  Materials  and  Methods 


by  Jennifer  Tumer-Egner 


"1 

A  touch  the  future.  I  am  a  teacher."'  These  words  of 
Challenger  astronaut  and  teacher  Christa  McAuliffe  con- 
vey the  vital  function  that  teachers  fulfill  in  preparing  our 
children  for  adulthood.  Through  education  young  people 
must  learn  basic  skills  and  infomiation;  they  must  also  learn 
values  that  will  enable  them  to  be  productive  workers  and 
responsible  members  of  our  society.  The  United  States 
Supreme  Court  has  described  one  role  of  public  educa- 
tion as  ""preparling]  pupils  for  citizenship  [and]  incul- 
cat|ing|  the  habits  and  manners  of  civility." "-  Preparing 
children  to  "maintlain]  a  democratic  political  system"'  can 
be  done  effectively  only  in  an  atmosphere  that  respects 
diversity  of  views  and  that  offers  a  variety  of  ideas. 

Most  educators  and  parents  agree  that  some  attitudes 
and  ideas,  however,  should  not  be  presented  to  children 
in  school,  either  because  they  are  more  appropriately  left 
to  the  family  or  because  they  interfere  with  the  learning 
process  as  a  whole.  The  potential  for  contlicl  is  evident. 
Teachers  have  a  constitutionally  protected  right  to  free 
speech  and,  perhaps,  a  right  to  academic  freedom.  Stu- 
dents, who  are  being  taught  the  "fundamental  values  .  .  . 
of  a  democratic  political  system,"'*  must  learn  through  ex- 
ample that  freedom  actually  means  something.  How  does 
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one  reconcile  the  responsibility  of  school  officials  to  im- 
part knowledge,  protect  students,  and  inculcate  democratic 
values  with  the  right  of  teachers  to  guide  the  learning 
process? 

This  question  has  many  facets.  Only  some  are  legal, 
and  fewer  still  have  been  addressed  by  our  courts.  Of  those, 
this  article  will  examine  two  related  issues:  the  right  of 
teachers  to  select  instructional  materials  and  to  select 
instructional  methods. 

Academic  Freedom 

Many  cases  discussing  teachers"  rights  in  selecting  in- 
structional materials  and  methods  refer  to  the  right  of  aca- 
demic freedom.  These  words  do  not  appear  in  the 
Constitution,  but  some  courts  have  recognized  the  right 
as  incident  to  the  First  Amendment  freedom  of  speech. 
The  United  States  Supreme  Court,  while  never  explicitly 
ruling  on  its  validity,  has  referred  with  approval  to  aca- 
demic freedom  as  "the  principle  that  individual  instruc- 
tors are  at  liberty  to  teach  that  which  they  deem  to  be 
appropriate  in  the  exercise  of  their  professional  judgment.'"' 
Whether  the  Court  would  actually  identify  such  a  right  is 
unclear,  but  teachers  certainly  retain  their  First  Amend- 
ment protections  even  without  a  separate  right  of  academ- 
ic freedom.  The  cases  discussed  in  this  article  demonstrate 
that  freedom  of  speech  permits  teachers  to  exercise  some 
control  over  curriculum  and  presentation  decisions;  the  task 
is  to  determine  how  far  their  control  extends. 
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Curbing  Discretion  by  Statute 

The  state  is  responsible  for  public  education  and  ex- 
erts control  over  both  teachers  and  students.  As  part  of 
educating  students,  the  state  must  protect  them  from  ad- 
verse influences.''  North  Carolina  statutes  guide  school 
boards  in  developing  course  offerings  and  teachers  in  select- 
ing course  content;  teachers'  discretion  may  be  exercised 
only  within  these  guidelines. 

The  Basic  Education  Program  (BEP)7  a  statewide  core 
curriculum  for  all  public  schools  adopted  by  the  State  Board 
of  Education  (SBE)  at  the  General  Assembly's  direction 
and  which  is  expected  to  be  fully  implemented  by  1993. 
expands  upon  this  broad  outline  of  required  subjects.  The 
social  studies  program  in  grades  9-12,  for  example,  must 
include  courses  in  United  States  history,  world  history,  eco- 
nomics, and  government.*  Students  must  be  taught,  among 
other  things,  to  "analyze  and  evaluate  economic,  social, 
and  political  problems  and  policies"  and  to  "develop  a 
respect  for  law  and  an  understanding  of  rights  and  respon- 
sibilities of  citizenship."'  The  goal  of  the  BE?  is  to  give 
all  students  a  "common  core  of  knowledge  and  skills;"'" 
to  help  students  become  responsible,  productive  citizens; 
and  to  help  students  achieve  a  sense  of  personal  fulfillment. 

Specific  curriculum  requirements  are  set  forth  in  the 
standard  course  of  study,"  promulgated  by  the  North  Caro- 
lina Department  of  Public  Instruction.  The  high  school 
social  studies  curriculum  (grades  10-12),  for  example,  must 
include  world  and  United  States  studies  and  must  focus 
on  history,  economics,  government,  geography,  sociolo- 
gy, and  anthropology.  Teachers  also  must  address  partic- 
ular issues  within  those  areas,  such  as  local  history, 
environmental  education,  and  women's  studies.  Although 
the  SBE  has  defined  what  is  to  be  available  to  a  student 
and  the  general  content  of  each  instructional  component, 
how  the  program  is  delivered  is  a  local  decision. 

The  SBE  is  responsible  for  selecting  textbooks  based 
on  recommendations  from  the  Textbook  Commission  and 
on  suitability  to  the  standard  course  of  study.' ^  Local  ad- 
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ministrative  units  choose  textbooks  from  those  approved     / 
by  the  SBE  as  corresponding  to  the  standard  curriculum 
for  North  Carolina  schools. 

Through  the  BEP  and  standard  course  of  study  the  state 
attempts  to  fulfill  its  function  of  educating  youth,  ensur- 
ing that  all  students  will  be  exposed  to  significant  infor- 
mation and  will  acquire  important  skills.  Teachers  thus 
receive  a  general  framework  within  which  to  act. 

Instructional  Materials 
Educational  Value 

How  much  discretion  do  teachers  have  within  the  state- 
imposed  curriculum  framework?  An  early  case,  Keefe  v. 
Geanakos}^  identified  the  importance  of  academic  free- 
dom in  the  public  schools. 

In  1969  a  tenured  English  teacher  distributed  copies 
of  a  current  issue  of  Atlantic  Monthly  to  his  high  school 
seniors  and  assigned  an  article  that  repeated  an  offensive 
word  (motherfucker)  several  times.  The  teacher  led  a  class 
discussion  of  the  word,  its  origin,  and  its  use  in  the  arti- 
cle. He  was  called  before  a  school  committee  the  next  day 
but  refused  to  agree  not  to  use  the  word  in  class.  Keefe 
was  suspended,  and  the  dismissal  process  was  begun.  He    ^ 
sued  the  school  board  to  prevent  it  from  holding  the  dis-    f 
missal  hearing,  claiming  that  academic  freedom  protected    ^ 
his    curriculum    decisions    from    reversal    by    school 
authorities. 

The  United  States  District  Court  for  the  District  of 
Massachusetts  refused  to  enjoin  the  hearing.  On  appeal, 
however,  the  United  States  Court  of  Appeals  for  the  First 
Circuit  reversed  the  lower  court,  thus  preventing  dismis- 
sal proceedings.  Addressing  the  board's  concern  about  pro- 
tecting students  from  vulgar  language,  the  court  stated  its 
position  in  strong  terms: 

If  .  .  .  students  must  be  protected  from  such  exposure  [to 
a  currently  used  expletive] .  we  would  fear  for  their  future. 
We  do  not  question  the  good  faith  of  the  [board]  in  believ- 
ing that  some  parents  have  been  offended.  With  the  greatest 
of  respect  to  such  parents,  however,  their  sensibilities  are 
not  the  full  measure  of  what  is  proper  education.''' 

The  article  was  scholarly  and  thought  provoking,  the  court 
ruled,  and  to  permit  this  "rigorous  censorship"  would  de- 
mean "any  proper  concept  of  education." '^ 

Another  English  teacher  sued  his  former  employer  for 
its  nonrenewal  decision  stemming  from  his  use  of  a  par- 
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ticular  story  in  a  tenth-grade  class.'*  In  1973  Stanley  Lin- 
dros.  a  probationary  teacher,  read  one  of  his  own  short 
stories  to  his  creative  writing  class  at  their  request.  The 
selection  related  an  experience  he  had  had  as  a  teacher  in 
a  predominantly  black  high  school  when  he  attended  the 
funeral  of  a  student  who  had  overdosed  on  heroin. 

Lindros  described,  in  bold  language,  his  feelings  while 
sitting  in  the  church,  mourning  his  student's  death:  "I  felt 
whipped  out;  this  was  a  strange  two  hours:  strange  to  a 
white  who  had  no  blackness  in  him;  strange  to  a  white  who 
knew  no  such  poverty  and  desperation:  even  stranger  out- 
side when  I  was  greeted  by  a  young  Black  in  a  Panther- 
like  outfit:  "White-mother-fuckin  pig".  .  .  ."'^  Apparently 
the  phrase  did  not  upset  the  150  students  who  heard  it. 
No  disturbance  ensued,  leading  the  court  to  characterize 
the  students"  reaction  as  "indifferent.""'* 

Lindros  was  not  rehired  for  the  next  school  year.  He 
sued  the  school  district,  alleging  that  reading  the  story  to 
college-bound  tenth  graders  was  an  insufficient  justifica- 
tion for  his  nonrenewal.  The  California  Supreme  Court 
agreed.  The  offensive  words  were  not  addressed  toward 
members  of  the  class;  neither  were  they  spoken  in  an  un- 
restricted manner.  Rather,  their  use  furthered  an  educa- 
tional purpose:  teaching  creative  writing.  The  words 
satisfied  the  literary  objective  of  conveying  the  anger  felt 
by  a  young  black  man  toward  the  ""apparent  condescen- 
sions of  a  white.""''  The  court  refused  to  require  teachers 
to  "tell  .  .  .  their  students  that  in  depicting  the  jargon  of 
the  ghetto  .  .  .  characters  must  speak  in  the  pedantry  of 
Edwardian  English.""-" 

The  educational  value  of  the  materials  was  sufficient 
in  Keefe  and  Lindros  to  protect  the  teachers  from  dismis- 
sal, but  other  cases  illustrate  when  teachers"  choices  of 
materials  have  not  been  protected.  In  1974  three  probation- 
ary eighth-grade  teachers  distributed  brochures  to  their  stu- 
dents that  described  and  commemorated  the  1969  rock 
music  festival  Woodstock.-'  School  authorities"  main  ob- 
jection to  the  brochure  centered  on  a  poem  discussing, 
among  other  things,  drug  use  and  sex.  Its  tone  was  favor- 
able toward  these  activities,  although  it  did  not  expressly 
advocate  engaging  in  them.  The  teachers  were  not  rehired 
and  sued  the  board  alleging  First  Amendment  violations. 
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Focusing  on  whether  the  brochure  served  an  educa- 
tional purpose,  the  United  States  Court  of  Appeals  for  the 
Seventh  Circuit  found  very  little  connection  between  its 
contents  and  the  subject  matter  of  the  teachers"  courses, 
which  were  French,  language  arLs,  and  industrial  arts.  The 
pamphlet  did  little  more  than  describe  Woodstock  and  give 
information  about  the  performers.  Its  educational  value 
stemmed  primarily  from  the  fact  that  the  students  found 
it  interesting  and  probably  enjoyed  reading  it.  This  weak 
educational  purpose  and  the  permissive  theme  of  the  poem 
drew  sharp  criticism.  The  court  described  it  as  an  "in- 
vit[ation]  to  the  use  of  drugs""-  and  stated  that  the  teachers 
should  have  known  better  than  to  distribute  it  to  eighth 
graders.  It  upheld  the  teachers"  nonrenewal. 

More  recently,  in  1987  the  United  States  Court  of  Ap- 
peals for  the  Sixth  Circuit  discussed  educational  purpose 
in  a  case  rejecting  a  teacher"s  allegation  that  her  employer 
violated  her  First  Amendment  rights  by  firing  her  for  show- 
ing Pink  Floyd"s  sexually  suggestive  movie  Tlw  Wall  to  high 
school  students."  The  court  concluded  that  showing  the 
movie  was  not  protected  expression,  for  she  was  not  act- 
ing as  a  teacher  at  the  time.  She  had  not  previewed  the 
movie,  and  she  did  not  discuss  its  meaning  with  the  stu- 
dents in  an  attempt  to  convey  any  educational  message. 
Rather,  it  was  shown  only  to  keep  her  students  occupied 
while  she  po.sted  grades  outside  the  classroom. 

Although  the  teacher  later  testified  to  an  educational 
purpose  for  showing  the  film,  the  court  did  not  believe 
that  she  "possessed  '[a]n  intent  to  convey  a  particularized 
message"  to  her  students""^'*  at  the  time  it  was  actually 
shown.  Thus  the  court  held,  "Under  the  circumstances 
presented,  the  protection  of  the  First  Amendment  is  not 
implicated."""  The  teacher's  dismissal  was  appropriate. 

Maintaining  Discipline 

Apart  from  educational  value,  another  important  fac- 
tor in  evaluating  a  teacher"s  choice  of  materials  is  the  im- 
pact on  discipline  in  the  school;  the  school  environment 
must  be  safe  and  conducive  to  learning.  The  1970  case 
Parducci  v.  Rutland^^  focused  on  this  element  in  evaluat- 
ing teacher  discretion  in  choosing  instructional  materials. 
An  English  teacher  assigned  a  Kurt  Vonnegut  short  story, 
"Welcome  to  the  Monkey  House,""  to  her  eleventh-grade 
class.  Several  parents  complained,  and  a  few  students  asked 


16.   Lindros  v.  Governing  Bd.  108  Cal.  Rplr.  185.  ."ilO  P.2d  361  (197.1) 


22.   /(/.  at  984. 

2.3 .   Fowler  v.  Board  of  Educ.  819  F.2d  6.S7.  ceri.  dcmeil.  108  S.  Cl.  502 


19.  /</.  al  .■(68. 

20.  Id. 

2 1 .  Brubaker  v.  Board  of  Educ 


.502  F2d  973  (7lh  Cir   1974) 


24.  Id.  at  663  (quoting  Spence  v.  Washington.  418  U.S.  405,  410  (1974)]. 

25.  Id  at  664. 

26.  316  F  Supp.  352  (M.D.  Ala    1970) 
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to  be  excused  from  reading  it.  The  teacher  refused  a  re- 
quest from  the  principal  and  associate  superintendent  not 
to  teach  the  story  again  and  was  dismissed. 

The  United  States  District  Court  for  the  Middle  Dis- 
trict of  Alabama  refused  to  recognize  an  absolute  right  of 
academic  freedom  but  held  instead  that  it  must  be  balanced 
against  the  state's  interest  in  "protecting  the  impression- 
able minds  of  its  young  people  from  .  .  .  extreme  propagan- 
dism  in  the  classroom."^^  It  provided  a  test  to  decide 
whether  the  dismissal  was  justified:  did  the  teacher's  con- 
duct "materially  and  substantially  interfere  with  reason- 
able requirements  of  discipline  in  the  school?"-*  To  answer 
this  question,  the  court  examined  both  the  story  itself  and 
students'  reactions  to  it.  The  story  was  neither  obscene  nor 
immoral,  it  determined,  and  was  appropriate  for  high 
school  juniors.  Eighty-seven  of  Parducci's  ninety  students 
were  apathetic  toward  the  assignment.  The  three  who  ob- 
jected were  simply  excused  from  completing  it. 

Based  on  these  findings,  the  court  concluded  that  there 
was  no  justification  for  the  dismissal,  for  the  assignment 
posed  no  significant  threat  to  maintaining  discipline  or  to 
the  normal  educational  processes. 

Voluntary  Agreement 

Agreements  between  teachers  and  administrators  can 
also  curb  discretion  in  selecting  materials.  Parental  pro- 
tests in  a  New  York  school  led  to  a  decision  apparently 
limiting  teachers'  freedom  to  select  teaching  materials.^^ 
Rodney  Harris  had  assigned  J.  D.  Salinger's  novel  Vw 
Catcher  in  the  Rye  to  his  students  for  years.  Parental  com- 
plaints in  1973  led  to  a  discussion  between  the  teacher, 
superintendent,  and  principal,  where  Harris  purportedly 
agreed  to  stop  teaching  the  novel.'"  In  1974  he  taught  it  again 
and  then  walked  out  of  the  principal's  office  after  he  was 
called  in  to  discuss  the  incident.  He  was  dismissed  for 
insubordinafion. 

The  New  York  Court  of  Appeals  rejected  Harris's  aca- 
demic freedom  argument.  Academic  freedom  did  not  pro- 
tect Harris,  because  the  teacher  and  administrators  had 


be  taught.     V 


27.  Id. 

28.  Id.  at  356.  Interestingly,  the  "material  and  substantial  disruption" 
test  was  developed  by  the  United  States  Supreme  Court  to  evaluate  conduct  by 
students.  Tinker  \.  Des  Moines  Indep.  Community  School  Dist..  393  U.S.  503. 
509  (1969)  (forbidding  students  to  wear  black  arm  bands  to  school  to  protest 
the  Vietnam  war  violated  their  First  Amendment  rights  to  freedom  of  expres- 
sion because  the  conduct  caused  no  substantial  disruption  to  school  activities). 
Parducci  extended  the  standard  (o  teachers. 

29.  Harris  v.  Mechanicville  Central  School  Dist.,  45  N.Y.2d  279,  380 
N.E.2d  213.  408  N.Y.S.2d  384  (1978). 

30.  Harris  denied  the  existence  of  such  an  agreement,  but  the  New  York 
Court  of  Appeals  held  that  the  evidence  indicated  that  one  had  been  reached. 


reached  an  understanding  that  the  book  would  not  1 
This  was  not  a  case,  the  court  cautioned,  of  a  teacher 
staunchly  defending  his  right  to  cover  a  particular  book 
against  opposition  from  school  administrators  and  the  com- 
munity. Rather,  it  involved  a  voluntary  agreement  broken 
by  the  teacher  without  notice  or  explanation. 

The  court  agreed  with  Harris,  however,  that  dismis- 
sal was  too  harsh  for  the  insubordination  in  teaching  the 
book  and  leaving  the  principal's  office.  It  directed  the  school 
district  to  impose  a  new,  less-stringent  punishment,  such 
as  a  reprimand  or  suspension  for  one  year. 

Harris  limits  freedom  to  choose  teaching  materials  by 
subjugating  it  to  voluntary  agreements  to  omit  certain 
materials  from  class  discussion.  A  teacher  cannot  enter 
an  agreement,  then  breach  it  without  notifying  the  other 
parties,  and  later  invoke  academic  freedom  as  a  defense." 

Express  Prior  Approval  Requirements 

School  board  rules  requiring  prior  approval  of  teach- 
ing materials  can  also  limit  teacher  discretion.  A  1985  case 
involved  a  tenured  high  school  teacher  who  assigned  a  book 
about  homosexuality  to  his  American  Minorities  class 
without  first  obtaining  school  board  approval.'^  A  school 
district  rule  required  prior  administrative  approval  of  all 
textbooks  and  supplementary  materials.  The  school  prin- 
cipal, in  writing  on  two  occasions,  forbade  Rex  Fisher's 
use  of  the  book  until  it  was  approved.  Fisher  used  the  book, 
nevertheless,  and  he  was  not  rehired  the  following  year. 

Fisher  sued  the  board  and  argued  that  the  prior  ap- 
proval requirement  violated  his  First  Amendment  right  to 
free  speech.  Although  the  court  conceded  that  the  book 
was  relevant  to  the  course  subject,  it  upheld  the  board's 
authority  to  approve  books  before  they  could  be  used  in 
class.  Because  restricting  the  "school  board's  right  to  con- 
trol curriculum  .  .  .  [was]  clearly  not  required  by  the  first 
amendment,""  the  prior  approval  requirement  and  non- 
renewal decision  were  justified. 

Prior  approval  is  also  significant  in  another  context; 
obtaining  prior  administrative  approval  may  be  an  impor- 
tant method  of  self-protection  for  teachers.  This  is  exem- 
plified by  Stachiira  v.  Trus::J<.owski ?*  a  1985  case  involving 


31.  This  is  similar  to  the  holding  of  Cary  v.  Board  of  Educ.  427  F. 
Supp.  945  (D.  Colo.  1977),  where  the  teachers  had  to  abide  by  the  school  board's 
decision  to  prevent  the  use  of  several  books  because  they  had  bargained  away 
their  own  rights  to  set  the  curriculum. 

32.  Fisher  v.  Fairbanks  North  Star  Borough  School  Dist..  704  P. 2d  213 
(Alaska  1985). 

33.  Id.  at  217. 

34.  763  F. 2d  211  (6th  Cir.  \9fi5).  rev'd  on  the  issue  of  damages.  Mem- 
phis Community  School  Dist.  v.  Stachura.  477  U.S.  299.  on  remand.  803  F.2d 
721  (6th  Cir.  1986). 
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a  life  sciences  teacher  who  obtained  approval  of  his  teaching 
materials  and  methods  from  the  principal  before  covering 
the  topic  of  human  reproduction.  The  teacher  showed  films 
provided  by  the  county  health  department,  dealing  with 
physical  maturation,  to  seventh-grade  students.  Parental 
permission  was  required  prior  to  viewing  the  films,  and  they 
were  shown  to  boys  and  girls  separately.  Community  pro- 
test led  to  the  teacher's  suspension  and  the  superintendent's 
remark  that  the  teacher  would  "  'never  see  the  inside  of 
a  Memphis  [Michigan]  classroom  again.""" 

He  sued  the  school  district  for  violating  the  First 
Amendment,  and  the  jury  found  in  his  favor.  On  appeal 
the  United  States  Court  of  Appeals  for  the  Sixth  Circuit 
affirmed,  emphasizing  that  he  had  followed  his  superior's 
instructions.  It  was  a  case  where  "neither  the  administra- 
tive officials  ...  nor  the  School  Board  itself  saw  fit  to 
defend  the  embattled  teacher,  or  publicly  assume  respon- 
sibility for  their  own  decisions."'*  The  court  did  not  reach 
the  issues  of  educational  value  or  disruption. 

Teaching  Methods 

Teaching  materials  may  be  a  source  of  conflict: 
,  teachers  may  also  be  disciplined  for  their  choice  of  instruc- 
tional methods.  The  primary  inquiry  relating  to  academic 
discretion  is  essentially  the  same:  does  the  educational 
value  of  the  teaching  technique  outweigh  the  injury  to  stu- 
dents caused  by  exposing  them  to  controversial  and  poten- 
tially harmful  methods? 

Notice 

In  1971,  as  part  of  a  discussion  of  taboo  words  with 
his  eleventh-grade  basic  English  class,  a  teacher  wrote  the 
word  /z«A-  on  the  blackboard  and  called  for  a  definition." 
One  volunteer  said  that  it  meant  "sexual  intercourse," 
whereupon  the  teacher  explained  the  difference  between 
socially  acceptable  words,  such  as  the  one  the  student  gave, 
and  words  not  condoned  for  general  use.  He  confined  the 
discussion  to  words,  not  venturing  into  the  general  topic 
of  sexual  knowledge.  He  was  dismissed  for  "conduct  un- 
becoming a  teacher"  and  sued,  seeking  reinstatement. 

The  court  recognized  that  competing  considerations 
demanded  its  attention.  On  the  one  hand.  Judge  Wyzan- 
ski  wrote,  "The  Constitution  recognizes  [teachers']  free- 
dom [to  use  their  own  relevant  and  educational  teaching 


methods]  in  order  to  foster  open  minds,  creative  imagina- 
tions, and  adventurous  spirits.  Our  national  belief  is  that 
the  heterodox  as  well  as  the  orthodox  are  a  source  of  in- 
dividual and  of  social  growth."'*  On  the  other  hand,  the 
court  recognized  that  secondary  schools  occupy  a  role 
somewhat  akin  to  parents  and  are  closely  monitored  by  the 
community.  Teachers  are  expected  to  cover  basic  informa- 
tion, using  established  instructional  techniques. 

Academic  freedom,  the  court  held,  demands  adequate 
notice  of  which  instructional  methods  are  deemed  unsuit- 
able. Although  school  oftlcials  need  not  extensively  cata- 
log every  possible  educational  technique,  their  guidelines 
must  be  clear  enough  to  inform  teachers  of  the  types  of 
conduct  that  will  not  be  toleratea.  Notice  may  come  from 
state  statute,  administrative  regulations,  board  policy,  dis- 
cussions with  administrators,  or  other  forms.  Some  con- 
duct is  so  outrageously  unethical,  however,  that  teachers 
should  intuitively  realize  that  it  is  unsuitable  for  students. 
In  those  situations  notice  is  not  necessary. 

The  latter  principle  was  not  true  in  this  case,  however, 
for  it  was  not  self-evident  that  discussing  this  particular 
word  was  improper.  Therefore  notice  was  required:  but  the 
school  had  promulgated  no  regulations  on  the  subject. 
There  were  no  informal  understandings,  furthermore,  from 
which  the  teacher  should  have  realized  that  his  actions  were 
unacceptable.  Consequently,  the  dismissal  was  improper. 

The  United  States  Court  of  Appeals  for  the  First  Cir- 
cuit affirmed:  the  standard  of  conduct  previously  given  to 
the  teacher— to  "  'recognize  the  supreme  importance  of  the 
pursuit  of  truth,  devotion  to  excellence  and  the  nurture  of 
democratic  citizenship"— was  too  vague  to  justify  the 
dismissal.'' 

Very  broad  policy  restrictions  on  speech  are  disap- 
proved of  by  the  courts  for  the  same  reason  they  disap- 
prove of  school  boards  punishing  teachers  with  no  written 
policy  at  all.  In  both  circumstances  courts  fear  that  teachers, 
threatened  by  amorphous  standards  of  which  conduct  is 
intolerable,  will  react  defensively  and  say  or  do  nothing 
controversial  in  class  at  all.  The  court  in  Parducci  v.  Rut- 
land expressed  the  philosophy  underlying  the  meaningful- 
notice  requirement  quite  well: 

When  a  teacher  is  forced  to  speculate  as  to  what  conduct 
is  permissible  and  what  conduct  is  proscribed,  he  is  apt  to 
be  overly  cautious  and  reserved  in  the  classroom.  Such  a 
reluctance  on  the  part  of  the  teacher  to  investigate  and  ex- 


35.  Id.  at  214. 
36    Id. 

M    Maillciuxs   Kiley.323F-  Siipp,  I387(D.  Muss, l.<</rV/.  448  F, 2d  1242 
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39.  Mailloux  V.  Kiley,  448  F.2d  1242,  1243  (1st  Cir.  1971)  (quoting 
the  Code  of  Ethics  of  the  Education  Profession). 
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periment  with  new  and  different  ideas  is  anathema  to  the 
entire  concept  of  academic  freedom."" 

Before  delving  into  what  constitutes  adequate  notice 
in  North  Carolina,  it  must  be  emphasized  that  notice  is 
not  always  required.  Some  actions,  as  the  Mailloux  court 
stated,  can  be  punished  even  without  any  prior  warning 
if  the  teacher  should  have  known  that  his  conduct  was  in- 
appropriate. For  example,  a  tenth-grade  biology  teacher 
dismissed  for  his  remarks  on  integration  and  sexual  rela- 
tionships argued  that  one  reason  his  dismissal  was  unwar- 
ranted was  that  he  did  not  know  that  such  remarks  were 
prohibited.-*'  He  was  not  told  that  certain  conduct  was  in- 
tolerable and  was  given  no  chance  to  correct  his  mistakes. 
The  court  rejected  this  argument,  for  no  notice  was  re- 
quired in  this  situation:  ■■[A]  classroom  teacher,  merely 
by  the  nature  of  that  position,  should  be  aware  of  the  im- 
propriety of  some  practices.  [This  teacher's  actions]  arc 
examples  of  acts  which  need  no  regulation  to  define  their 
indecorum."''^ 

A  teacher  must  exercise  poor  judgment  before  a  court 
will  hold  that  notice  was  not  required.  The  biology  teacher's 
statements  of  opinion  were  characterized  as  outrageous, 
inflammatory,  and  lacking  in  any  redeeming  educational 
value.  This  was  not  true  of  a  North  Carolina  teacher's  les- 
son to  her  fifth  graders  about  profanity,  however,  and  thus 
notice  was  needed  .■'^ 

A  Franklin  County  career  teacher  saw  a  note  circulat- 
ing among  some  of  her  students,  read  it,  and  discussed 
its  contents  with  the  class.  It  contained  vulgar  expressions, 
which  she  read  to  the  students  and  explained  were  collo- 
quialisms that  were  not  profane  at  all  when  used  in  differ- 
ent contexts.  After  receiving  a  parental  complaint,  the 
school  principal  referred  the  matter  to  an  advisory  panel 
that  recommended  a  severe  reprimand.  The  school  board 
demoted  her  to  tutor. 

She  refused  to  accept  the  assignment  and  sued  the 
school  board  and  superintendent.  Her  constitutional  rights 
were  violated,  she  argued,  because  she  had  received  no 
notice  that  her  conduct  was  unacceptable.  The  United  States 
Court  of  Appeals  for  the  Fourth  Circuit  agreed  that  she 
was  entitled  to  "reasonable  prior  notice  that  the  speech 
for  which  she  was  demoted  was  a  ground  for  disciplining 
her"  but  held  that  she  had  in  fact  received  such  notice. 
A  North  Carolina  statute  delineating  impermissible  con- 


40.  316  F.  Supp.  at  357. 
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1979). 


duct,  then  codified  as  G.S.  115-142(e)(l).  encompassed  what      f 
she  had  done. 

The  current  form  of  the  statute  sets  forth  the  grounds 
for  teacher  demotion  or  dismissal,  some  of  which  are: 

a.  Inadequate  performance. 

b.  Immorality. 

c.  Insubordination. 

d.  Neglect  of  duty. 

e.  Physical  or  mental  incapacity. 

f.  Habitual  or  excessive  use  of  alcohol  or  nonmedical  use 
of  a  [statutorily  defined]  controlled  substance. 

g.  Conviction  of  a  felony  or  a  crime  involving  moral 
turpitude. 

h.  Advocating  the  overthrow  of  the  government  of  the 
United  States  or  of  the  State  of  North  Carolina  by  force, 
\  iolence.  or  other  unlawful  means.'*'' 

The  court  relied  on  the  portion  of  the  statute  that  is  now 
codified  as  subsection  (d),  neglect  of  duty.  Two  of  a 
teacher's  statutory  duties  under  North  Carolina  law.  cur- 
rently and  at  the  time  of  this  decision,  are  to  "maintain 
g(K)d  order  and  discipline"'"  and  to  "encourage  .  .  .  moral- 
ity."'** By  reading  the  note  aloud  and  emphasizing  its  ob- 
scenities, the  teacher  neglected  these  responsibilities.  She 
could  not  claim  ignorance  that  her  action  would  be  disap- 
priwed  of.  because  a  state  statute  provided  clear,  advance  / 
warning.  Her  demotion,  the  court  concluded,  was  justified.      v 

Educational  Value 

Educational  value  is  an  important  limitation  on  free- 
dom to  select  course  methods.  A  tenured  fifth-grade 
teacher,  for  example,  assigned  his  students  to  write  a  let- 
ter in  cursive  to  his  fiancee  as  part  of  a  lesson  in  penman- 
ship. His  fiancee  replied  to  each  student  with  a  letter 
declaring  the  couple's  communist  allegiance  and  describ- 
ing their  efforts  to  "kick  out  the  rich,  rotten  bosses."'*^  The 
school  board  dismissed  the  teacher  for  incompetence  and 
insubordination  in  using  his  classroom  to  voice  political 
opinions:  the  teacher  then  sued  the  board  for  violating  his 
First  Amendment  rights.  The  court  affirmed  his  dismis- 
sal, for  "[b]y  no  stretch  of  the  imagination  could  the  pen- 
pal letter  to  the  fifth  graders  .  .  .  have  any  relevance  to 
instruction  in  cursive  penmanship.""* 

Another  case  emphasizing  educational  content  involved 
two  high  school  history  teachers  who  implemented  an  al- 
ternative teaching  method,  called  "Global  Studies."  where 
class  size  was  reduced  by  dividing  the  students  into  two 

44.  G.S.  115C-325(el(l)  (1987). 

45.  G.S.  ll5C-307(a)  (1987).  / 

46.  G.S.   115C-307(b)  (1987).  ^^ 

47.  Burns  v,  Rovaldi.  477  F.  Supp.  270.  272  (D.  Conn.   1979). 

48.  W.  at  276. 
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groups  for  each  teacher  to  work  with  closely.*^  The  pro- 
gram emphasized  individual  research  and  writing.  The 
school  reduced  it  to  one  course  in  the  fall  of  1976  because 
of  students"  low  request  rate.  The  following  spring  the 
school  board  transferred  one  of  the  two  teachers  from  his 
Global  Studies  assignment  to  the  science  laboratory,  thereby 
dismantling  the  program.  Both  teachers  sued  the  school 
district's  board  of  directors  for  violating  their  freedom  to 
present  material  in  their  chosen  manner. 

The  Washington  Supreme  Court  affirmed  the  trial 
court's  dismissal  of  the  case:  academic  freedom  did  not 
stretch  this  far.  Global  Studies,  in  the  words  of  the  social 
studies  program  supervisor,  was  "  "significantly  different 
both  in  subject  matter  content  and  teachinii  methoJolo- 
i>\;""'0  Teachers  may  vary  their  methods  and  tactics  for 
conveying  the  basic  information,  the  court  held,  but  they 
may  not  alter  fundamental  course  content.  These  teachers 
had  stepped  outside  the  boundaries  of  First  Amendment 
protection  because  their  method  of  teaching  history  ignored 
certain  essential  topics. 

Probationary  teachers  in  a  Wyoming  high  school 
challenged  their  nonrenewal  in  am>ther  case.''  School 
authorities  claimed,  among  other  things,  that  they  had 
strayed  from  their  course  subjects.  One  English  teacher 
di-scussed  current  events  in  class,  and  students  of  another 
teacher,  who  played  records  in  class  and  did  not  cover  the 
material,  complained  that  they  were  not  learning  anything. 
The  court  upheld  their  nonrenewals.  ■"Undoubtedly  [secon- 
dary school  teachers)  have  some  freedom  in  the  techniques 
to  be  employed,  but  this  does  not  say  that  they  have  an 
unlimited  libeny  as  to  the  structure  and  content  of  the 
courses.  .  .   '""- 

A  recent  case  decided  in  the  United  States  Court  of 
Appeals  for  the  Ft)urth  Circuit  addressed  a  career  teacher's 
allegation  that  he  was  punished  by  the  school  board  for 
exercising  his  freedom  of  speech  in  supporting  a  controver- 
sial principal  at  the  time  the  board  was  deciding  whether 
to  grant  the  principal  tenure.'''  The  teacher.  Edwin  Piver. 
spoke  on  his  principal's  behalf  at  a  public  meeting,  dis- 
cussed the  issue  with  his  high  school  social  studies  class, 
and  allowed  them  to  circulate  a  petition  expressing  their 
support  tor  the  prmcipal.  The  board  did  not  renew  the  prin- 


49.  Millikan  v.  Board  of  Dircciors.  9.^  Wash  2d  .^22.  611  P. 2d  414 
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cipal's  contract.  Because  of  its  concern  over  Piver's  ac- 
tions, especially  actions  it  considered  disruptive  of  his  class, 
the  board  reassigned  him  to  a  junior  high  school  approxi- 
mately forty  miles  from  his  home.  It  later  agreed  to  allow 
him  to  remain  at  the  high  school  in  exchange  for  a  signed 
statement  supporting  the  new  principal.  Piver  sued  the 
board  for  taking  adverse  action  against  him  based  on  his 
exercise  of  First  Amendment  rights.  The  lower  court 
granted  summary  judgment  in  favor  of  the  board,  and  Piver 
appealed. 

The  United  States  Court  of  Appeals  for  the  Fourth  Cir- 
cuit reversed  and  remanded  for  a  determination  of  whether 
Piver  had  given  up  his  claim  by  signing  the  letter  in  return 
for  not  being  transferred.  But  in  evaluating  Piver's  class- 
room conduct,  the  court  emphasized  that  he  had  not 
propagandized  his  views  but  had  merely  allowed  the  stu- 
dents to  discuss  the  issue  and  prepare  a  petition.  Signifi- 
cantly, the  course  subject  matter  included  civics.  The  school 
board,  on  the  other  hand,  had  justified  its  action  with  noth- 
ing more  than  a  general  fear  of  "turmoil"  in  the  school. 
This  generalized  threat  was  not  strong  enough  to  override 
the  teacher's  First  Amendment  rights. 

Maintaining  Discipline 

Vulgar  language  formed  the  basis  for  another  teacher 
dismissal .'•*  A  new  English  teacher,  experiencing  difficulty 
with  her  uncooperative  junior  high  school  students,  final- 
ly told  them  to  write  about  any  subject  they  wished.  They 
responded  favorably,  but  their  papers  contained  numerous 
references  to  sexual  intercourse,  using  vulgar  expressions 
throughout.  She  decided  to  discuss  the  papers,  hoping  that 
open  discussion  would  demystify  the  words  and  diminish 
her  student's  preoccupation  with  sex  and  obscene  expres- 
sions. She  mimeographed  each  paper  and  distributed  them 
in  class.  The  school  principal  learned  of  the  assignment 
and  reported  it  to  the  school  board,  whereupon  the  teacher 
was  dismissed  for  ""evident  unfitness  for  service." 

The  California  Supreme  Court  ruled  that  dicker  was 
not  unfit  to  teach  and  reversed  her  dismissal.  The  court 
stated  that  Olicker  had  not  violated  any  rules  of  proper 
teaching  procedure;  neither  should  she  have  known  that 
her  conduct  was  improper.  Furthermore,  it  believed  that 
she  would  likely  comply  with  school  regulations  in  the 
future. 

Educational  experts  testified  that  dicker's  technique 
of  permitting  students  to  choose  their  own  topic  was  sound 
and  that  her  attempt  to  de-emphasize  vulgarity  was  bold 
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and  promising.  The  court  itself  declined  to  rule  upon  the 
efficacy  of  her  chosen  educational  technique  but  confined 
its  inquiry  to  the  question  of  whether  the  technique  "dis- 
rupted or  impaired  the  discipline  of  [her]  students  or  the 
teaching  process."'^  No  evidence  showed  that  discipline 
had  been  affected,  so  there  was  no  basis  for  her  dismissal. 

In  another  case,  an  American  history  teacher  invoked 
academic  freedom  when  the  board  of  trustees  refused  to 
renew  her  contract  because  of  parental  complaints  about 
one  of  her  teaching  methods.'*  Janet  Cooper  used  a  role- 
playing  exercise  called  a  "sunshine  simulation  "  to  teach 
her  high  school  students  about  the  Reconstruction  period 
following  the  Civil  War.  It  "evoked  strong  student  feel- 
ings on  racial  issues.""  leading  many  parents  to  complain. 

The  United  States  Court  of  Appeals  for  the  Fifth  Cir- 
cuit ordered  that  Cooper's  contract  be  renewed.  The  simu- 
lation was  protected  by  the  First  Amendment  as  a  classroom 
discussion,  and  thus  the  teacher  could  not  be  disciplined 
for  conducting  it  unless  the  ensuing  disruption  outweighed 
her  usefulness  as  a  teacher. 

This  case  clarified  one  balancing  test  for  evaluating 
academic  freedom  issues.  The  school  contended  that  the 
teacher's  First  Amendment  rights  were  outweighed  by  the 
school's  interest  in  maintaining  discipline  at  the  moment 
the  teacher  caused  "a  substantial  disruption  of  academic 
discipline."'*  The  court  disagreed;  a  substantial  disruption 
alone  is  not  enough  to  justify  dismissing  a  teacher  for  her 
instructional  methods.  Rather,  the  dismissal  is  justified  only 
if  the  "substantial  disruption  overbalances  the  teacher's  use- 
fulness as  an  instructor."''^  Cooper's  performance  evalua- 
tions were  very  high,  and  previous  complaints  had  been 
minor  and  infrequent.  The  controversy  stemming  from  her 
simulation  teaching  method  did  not  warrant  her  dismissal. 

A  balance  must  be  struck  between  teacher  discretion 
and  the  undesirability  of  presenting  inappropriate  ideas  to 
students.  Logically  it  seems  that  the  balance  should  be 
predicated  on  overall  educational  value.  Educational  value 
is  a  subjective  judgment,  however,  and  not  particularly 
well-suited  to  second  guessing  by  persons  other  than  the 
individual  teacher.  Courts  have  thus  examined  it  in  light 
of  other  factors,  such  as  relevance  to  the  course,  age  and 
maturity  of  the  students,  and  impact  on  discipline  in  the 
schools. 


55.  Id.  at  1 1 10.  102  Cal.  Rptr.  at  429-30.  This  is  another  example  ot 
a  coun  applying  to  teachers'  expression  a  standard  originally  developed  to  evalu- 
ate students.  See  supra  note  28. 
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Conclusion  and  ( 

Recommendations 

In  recent  years  courts  have  expressed  renewed  interest 
in  protecting  students  from  exposure  to  inappropriate  or 
harmful  ideas.  Cases  decided  during  the  1960s  and  early 
1970s  tended  to  expand  teachers'  (and  students')  free  speech 
rights:  more  recent  cases  support  school  board  control. 
In  1986.  in  Bethel  School  District  No.  403  v.  Fniser.""  the 
Supreme  Court  upheld  the  right  of  school  officials  to  dis- 
cipline a  student  for  giving  a  sexually  suggestive  speech 
at  a  school  assembly.  The  Court  emphasized  that  if  school 
officials  decide  that  vulgar  and  lewd  speech  undermines 
the  school's  educational  mission,  it  may  discipline  students 
who  engage  in  such  speech.  Identifying  speech  that  is  in- 
appropriate is  a  responsibility  of  the  school  board.  In  Hazel- 
wood  School  District  v.  Kuhlmeier^^  the  Court  upheld  a 
principal's  decision  to  delete  two  pages  from  the  student 
newspaper  because  he  considered  articles  on  student  ex- 
periences with  pregnancy  and  divorce  inappropriate.  The 
students  had  claimed  that  this  censorship  violated  the  First 
Amendment,  but  the  Court,  while  acknowledging  that  stu- 
dents are  protected  by  the  First  Amendment,  ruled  that  it 
must  be  applied  in  light  of  the  special  characteristics  of  /* 
the  school  environment.  School  officials  need  not  tolerate  V 
student  speech  in  school-sponsored  activities  when  the 
speech  is  inconsistent  with  the  school's  basic  educational 
mission.  Educators  may  exercise  control  over  student  ex- 
pression in  supervised  learning  situations  to  ensure  ( 1 )  that 
participants  learn  whatever  lessons  the  activity  is  designed 
to  teach.  (2)  that  readers  or  listeners  are  not  exposed  to 
material  that  may  be  inappropriate  for  their  level  of  matu- 
rity, and  (3)  that  the  views  of  the  individual  speaker  are 
not  erroneously  attributed  to  the  school.  Only  when  the 
decision  to  censor  a  school-sponsored  publication,  theatri- 
cal production,  or  other  vehicle  of  student  expression  has 
no  valid  educational  purpose  does  the  First  Amendment 
require  judicial  intervention  to  protect  students'  rights. 

Although  Fraser  and  Kuhlmeier  are  cases  involving 
student  speech,  it  seems  likely  that  courts  would  apply  simi- 
lar reasoning  to  teacher  speech  as  well,  just  as  earlier  courts 
applied  the  standard  developed  in  Tinker.  Because  boards 
of  education  may  limit  student  speech  "that  students,  par- 
ents, and  members  of  the  public  might  reasonably  perceive 
to  bear  the  imprimatur  of  the  school."*^  in  future  cases 

60,  478  U.S.  675  (1986),  digested  in5(/i<)(>/ZxiHBu//crm  17(Fall  1986): 

61     108  S.  Ct.  562  (19881.  digested  in  School  Law  Bulletin  19  (Spring        ^ 
1988).  25.  ^ 
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boards  may  be  found  to  have  similar  control  over  teaching 
materials  and  methods.  Relying  on  Kuhlmeier.  a  district 
court  in  Florida  upheld  a  school  board's  decision  to  re- 
move a  state-approved  textbook  from  its  curriculum  be- 
cause it  contained  two  literary  works  the  board  considered 
objectionable.^'  Although  the  textbook  was  used  by  eleventh 
and  twelfth  graders  and  the  works  were  written  by  a  re- 
spected poet  and  playwright,  the  board's  determination  that 
they  were  unsuitable  because  of  their  "vulgar"  and  "im- 
moral" content  was  entitled  to  deference. 

Deference  to  school  boards,  however,  does  not  mean 
elimination  of  teachers"  rights  to  freedom  of  expression: 
the  recent  decisions  in  Piver  and  Stachura  show  that 
teachers  are  not  without  protection.  Materials  and  methods 
must  have  educational  value,  relevance,  and  suitability  to 
the  age  and  maturity  of  the  students.  Prior  administrative 
approval,  while  not  necessarily  required,  is  certainly  benefi- 
cial. In  evaluating  the  limits  of  teacher  discretion  to  con- 
vey certain  topics  or  select  particular  course  material,  it 
is  important  to  remember  that  students  must  be  exposed 
to  a  broad  range  of  subjects  and  ideas  in  order  to  fully  ap- 
preciate the  benefits  of  growing  up  in  a  free  society.  The 
protection  extended  to  speech  by  the  First  Amendment  is 
one  incident  of  this  freedom.  Providing  a  meaningful  edu- 
cation, which  stimulates  intellectual  curiosity  and  fosters 
a  love  of  knowledge,  entails  exposing  students  to  a  wide 
variety  of  subjects  and  views.  Shakespeare  and  Steinbeck 
abound  with  bawdy  scenes,  unpleasant  and  difficult  themes, 
and  controversy  above  all.  Yet  one  simply  cannot  appreci- 
ate the  uniqueness  and  complexities  of  life  by  reading  Jane 
Austen  alone.*"* 

In  summary,  school  administrators  should  be  aware 
that  teachers  do  have  some  discretion  in  selecting  educa- 
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tional  materials  and  methods,  but  this  power  is  not  limit- 
less. Conversely,  teachers  must  remember  that 
administrators  and  boards  of  education  have  significant 
authority  to  regulate  their  choices;  this  power  also  is  not 
limitless.  Because  it  is  difficult  to  draw  clear  lines,  these 
suggestions  are  offered  to  help  prevent  misunderstandings 
and  conflicts: 

1 .  Administrators  should  explain  limits  on  selection 
of  materials  and  methods  and  any  prior  approval 
requirements. 

2.  Teachers  should  become  familiar  with  regulations 
and  school  board  policies. 

3.  When  uncertain  about  using  particular  methods  or 
assigning  particular  materials,  teachers  should  seek 
administrative  approval.  Open  communication  be- 
tween teacher  and  principal  or  superintendent  may 
prevent  problems  from  developing.  Having  given 
approval,  an  administrator  must  be  prepared  to  sup- 
port the  teacher. 

4.  Teachers  should  evaluate  lesson  plans  in  light  of 
the  considerations  discussed  above.  Does  the  over- 
all teaching  plan  correspond  with  and  adequately 
cover  the  curriculum?  Do  materials  serve  an  educa- 
tional purpose  related  to  the  subject?  Will  they  im- 
pair discipline  in  the  school?  Does  their  educational 
value  outweigh  any  adverse  effect  on  students? 
These  questions  must  be  answered  on  the  basis  of 
a  teacher's  local  community  and  own  students. 

5.  Similar  questions  should  be  asked  with  respect  to 
teaching  methods.  Do  they  advance  the  learning 
process?  Do  they  cover  the  curriculum?  Are  they 
likely  to  disrupt  the  school's  educational  function 
or  impair  discipline?  Is  there  some  basis  for  be- 
lieving that  the  method  will  be  successful? 

Following  these  guidelines  should  enable  teachers  to 
design  curriculum  plans  while  maintaining  the  creativity 
and  spontaneity  necessary  to  teach  effectively.  ■ 


Medication  in  the  Schools 

by  Jeffrey  S.  Koeze 


J-  he  goal  of  drug-free  schools  will  never  be  reached. 
Americans  spend  billions  of  dollars  on  drugs  every  year:  they 
are  an  important  part  of  modern  medical  care.  Even  if  ille- 
gal drug  use  disappeared  of  its  own  accord,  legally  obtained 
medication,  including  narcotics  and  over-the-counter 
products,  would  continue  to  pose  difficult  problems  for 
schools. 

Students  often  need  to  take  drugs  during  school  hours, 
and  many  North  Carolina  schools  respond  to  this  need  in- 
formally. For  example,  these  schools  might  let  students  pos- 
sess and  take  medicine  themselves  or  let  school  employees 
give  aspirin  or  other  nonprescription  medication  to  stu- 
dents when  it  seems  appropriate.  More  cautious  schools 
have  established  formal  policies  in  response  to  the  medi- 
cal, educational,  and  legal  concerns  raised  by  students'  use 
of  medication  during  school  hours.  For  instance,  some 
schools  have  an  established  program  of  administering  medi- 
cation as  a  service  to  parents  who  do  not  want  to  leave 
this  responsibility  to  their  children.  Other  schools  forbid 
students'  use  and  possession  of  medicine  altogether  and 
undertake  to  administer  it  as  the  only  practical  and  legal 
alternative  to  excluding  students  who  need  medication  from 
school. 

Whether  on  a  formal  or  an  informal  basis,  administer- 
ing medication  to  students  exposes  school  boards  and 
school  employees  to  liability  for  civil  damages  should  the 
medication  cause  harm.  In  this  article  I  will  point  out  some 
of  the  risks  associated  with  a  school  undertaking  to  ad- 
minister medicine  to  students  and  will  offer  some  sugges- 


tions on  the  contents  of  a  written  medication  policy  to  help 
control  those  risks. 

Liability  Risks 

The  greatest  risk  is  that  a  mistake  in  administering  a 
medication  will  harm  a  student.  The  school  must  have 
procedures  in  place  to  ensure  that  the  proper  student  is 
given  the  proper  medication,  in  the  proper  amount,  at  the 
proper  time.  A  health  professional  is  the  best  source  of 
help  in  designing  such  procedures.  Although  a  school  em- 
ployee giving  medication  is  not  likely  to  be  held  to  the  same 
standard  of  care  as  a  doctor  or  a  nurse,  compliance  with 
reasonable  professional  procedures  is  the  surest  protection 
against  liability  should  a  parent  allege  that  an  error  oc- 
curred. Therefore  school  personnel  should  not  design 
procedures  for  handling  medicine  without  the  advice  of 
a  health  professional  if  it  is  available. 

Medication  that  is  to  be  given  on  an  "as  needed"  basis 
occasionally  presents  a  difficult  problem  for  schools.  In 
any  school,  for  example,  at  least  a  few  students  require 
occasional  medication  for  asthma.  Many  of  those  students 
can  administer  it  themselves,  and  it  is  not  improper  for 
the  school  to  allow  them  to  do  so.  However,  parents  may 
call  upon  the  school  to  accept  responsibility  for  seeing  that 
their  child  receives  medicine  when  it  is  needed. 

Under  some  circumstances,  determining  whether  a 
child  needs  medication  requires  a  school  employee  to  make 
what  amounts  to  a  medical  judgment.  Defaico  v.  Dear  Lake 
School  District^  presents  an  extreme  example  of  the  con- 
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sequences  of  an  error  in  judgment.  In  that  case  a  diabetic 
student  aslced  to  see  the  school  nurse  because  she  thought 
she  was  having  a  hypoglycemic  reaction.  The  teacher  made 
her  wait  forty-five  minutes  to  see  the  nurse.  By  then  the 
student  had  lapsed  into  unconsciousness.^  No  written  policy 
or  set  of  procedures  can  fully  protect  a  school  from  liabil- 
ity for  an  error  in  common  sense  such  as  this.  However, 
a  well-drafted  policy  can  ensure  thai  the  information  neces- 
sary to  evaluate  a  student's  need  for  medication  is  trans- 
mitted from  parents,  pharmacists,  and  doctors  to  the  school 
and  on  to  classroom  teachers. 

In  defending  a  claim  arising  from  an  error  in  the  ad- 
ministration of  medication,  the  school  board  should  be  pre- 
pared to  prove  in  court  that  the  correct  medication  was 
given  in  the  correct  dosage  at  the  correct  time.  Therefore 
a  central  feature  of  any  sound  medication  policy  is  strict 
record-keeping  requirements.  Medical  record  keeping  is 
something  of  an  art,  and  the  expert  advice  of  a  health 
professional  will  prove  invaluable  in  helping  a  school  de- 
termine what  information  should  be  recorded  and  how  med- 
ical records  should  be  organized  and  maintained.'  Although 
a  school  may  not  need  or  be  able  to  follow  this  advice  in 
every  detail,  it  will  provide  a  useful  starting  point  for 
designing  an  effective  system  of  record  keeping.  In  addi- 
tion a  school  may  wish  to  have  a  nurse  or  other  health 
professional  review  the  school's  medication  records  on  a 
regular  basis,  examining  the  completeness  of  the  records 
and  the  care  with  which  they  are  kept. 

A  less  serious  risk  is  the  potential  for  harm  to  stu- 
dents resulting  from  side  effects  of,  or  allergic  reactions 
to,  medication.  By  agreeing  to  administer  medication, 
school  employees  do  not  acquire  an  obligation  to  be  able 
to  diagnose  and  treat  side  effects  or  allergic  reactions  with 
the  skill  of  a  doctor  or  nurse.  However,  employees  do  have 
a  duty  to  respond  to  medical  emergencies  with  proper  first 
aid,  using  any  knowledge  about  the  medication  that  they 
possess.'' 

In  addition,  school  employees  may  be  obligated  to  be 
alert  for  more  subtle  medical  problems.  If  a  parent  warns 
the  school  of  the  possibility  of  serious  side  effects  and  pro- 
vides information  about  their  signs,  employees  might  be 
expected  to  recognize  those  side  effects  and  report  them 
to  parents.  This  is  most  likely  to  occur  in  children  with 
chronic  problems  requiring  long-term  medication,  such  as 
hyperactivity.  With  these  children,  classroom  teachers  are 


often  in  the  best  position  to  spot  side  effects  of  or  toxic 
reactions  to  drugs. 

Liability  could  also  result  from  mishandling  medica- 
tion. Many  medications  require  special  handling  if  they 
are  to  retain  their  efficacy.  Some  must  be  refrigerated;  some 
must  be  kept  from  light.  The  school  board  might  be  legal- 
ly responsible  if.  for  example,  a  minor  infection  became 
a  serious  infection  because  a  school  employee  destroyed 
the  effectiveness  of  an  antibiotic  by  failing  to  refrigerate  it. 

Furthermore,  medications— however  helpful  to  the  per- 
son for  whom  they  are  prescribed— can  be  dangerous  to 
others.  A  school  medication  policy  should  carefully  limit 
the  access  of  students  and  staff  to  medicines.  Many  schools 
store  medicines  in  a  locking  cabinet;  some  even  have  a 
small,  lockable  refrigerator  in  which  to  store  those  that 
must  be  kept  cold.  At  a  minimum,  drugs  that  are  both  high- 
ly dangerous  and  inviting  targets  for  theft,  such  as  narcot- 
ics and  amphetamines,  should  be  kept  under  lock  and  key. 

A  final  risk  is  liability  for  unauthorized,  unnecessary 
release  of  medical  information  about  students  to  those  both 
inside  and  outside  of  the  school.  In  many  states  medical 
information  is  confidential,  and  unauthorized  or  unneces- 
sary release  of  such  information  may  result  in  damage 
claims.'  In  North  Carolina  it  is  uncertain  whether  a  lawsuit 
for  improper  disclosure  of  medical  information  against 
school  personnel  would  succeed,  but  caution  as  well  as 
good  policy  counsel  that  access  to  medical  information  ob- 
tained by  a  school  be  kept  confidential.* 

Records  maintained  by  a  school  that  contain  "infor- 
mation directly  related  to  a  student"  are  confidential  "edu- 
cation records"  as  defined  in  the  federal  Family  Educational 
Rights  and  Privacy  Act  (FERPA).^  If  the  school  medica- 
tion policy  calls  for  keeping  records  (as  it  should),  those 
records  must  be  handled  in  accordance  with  the  confiden- 
tiality requirements  of  FERPA,  just  as  all  other  pupil 
records.*  Schools  should  note  that  FERPA  does  contain  an 
exception  that  provides  for  emergency  release  of  pupil 


2.  Id.  at  1109-10. 

.1.  See  Anne  M.  Dellinger,  -Medical  Records,'  in  Tlie  Uiw  .if  Heullh 
Records  in  North  Carolina  (Chapel  Hill.  N  C  :  Institute  ot  Government.  19ir/). 
7-18, 

4    Cf.  DeFako.  66.1  F  Supp   at  1110,  1112 


5.  -Medical  Records,"  25. 

6.  -Medical  Records."  29-30;  if.  Watts  v.  Cumberland  County  Hosp. 
Systems,  Inc.,  75  N.C.  App.  1.  330  S.E,2d  242  (1985).  revd  on  other  grounds. 
317  N,C.  321,  345  S.E,2d  201  (1986), 

7,  20  U,S,C,A.  §  1232g(a)(4)(A)  (1978), 

8,  For  a  detailed  discussion  of  the  confidentiality  of  medical  informa- 
tion in  the  school  setting  and  the  requirements  of  FERPA,  see  Norman  G.  Ac- 
ker III,  -Health  Law."  in  Education  Law  in  North  Carolina,  ed,  Robert  Phay 
(Chapel  Hill.  NC:  Institute  of  Government,  1988).  tj§  2202-03,  See  also  Joan 
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12  (January  1981);  1.  12-15.  20;  and  Joan  G.  Brannon,  "Student  Records:  Pro- 
posed School  Board  ftilicy  to  Comply  With  New  Regulations."  School  Law  Bulle- 
tin 8  (January  1977):  1.  6-11. 
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records  when  necessary  to  protect  the  health  of  a  student.' 
Thus,  for  example,  a  school  could  release  information  about 
medication  to  an  emergency  medical  technician  treating 
an  unconscious  child. 

Furthermore  a  North  Carolina  stamte  requires  schools 
to  keep  confidential  any  information  that  indicates  that  a 
student  is  infected  with  the  human  immunodeficiency  vi- 
rus (HIV)  or  may  be  infected  with  a  disease  that  must  by 
law  be  reported  to  the  local  health  director.'"  According 
to  newly  amended  North  Carolina  General  Statute  Chap- 
ter BOA.  Section  143,  "All  information  and  records, 
whether  publicly  or  privately  maintained,  that  identify  a 
person  who  has  AIDS  virus  infection  or  who  has  or  may 
have  a  disease  or  condition  required  to  be  reported  pur- 
suant to  the  provisions  of  this  Article  shall  be  strictly  con- 
fidential."" 

The  name  of  a  medication  that  a  child  is  taking  may 
well  be  "information"  that  identifies  the  child  as  a  person 
who  "may"  have  a  reportable  disease.  For  instance,  the 
fact  that  a  child  is  receiving  the  anti-AIDS  drug  AZT  iden- 
tifies that  child  as  one  who  may  have  the  reportable  dis- 
ease AIDS.  Therefore  that  fact  is  strictly  confidential  under 
G.S.  BOA- 143.  Violation  of  the  statutory  duty  of  confiden- 
tiality is  a  criminal  misdemeanor.'^  In  addition,  releases 
of  the  identities  of  individuals  with  AIDS  or  infected  with 
HIV  recently  have  resulted  in  several  lawsuits  seeking 
damages  for  breach  of  confidentiality.'^ 

Controlling  Liability  Risks 

School  medication  policies  that  make  written  paren- 
tal consent  and  a  prescription  requirements  for  the  adminis- 
tration of  medication  offer  school  boards  and  school 
employees  four  advantages  in  controlling  risks  of  liabili- 
ty. First,  requiring  parental  consent  and  a  prescription  pro- 
tects them  from  liability  for  battery.  In  this  context,  battery 
is  best  defined  as  an  intentional  act  that  results  in  unautho- 
rized physical  contact  with  another  person.'*  Consent  is 


9.  20  U.S.C.A.  §  1232g(bl(l)(I)  (1978);  34  C.F.R.  §  99.37  (1987). 

10.  State  regulations  require  the  reporting  of  fifty-six  communicable  dis- 
eases or  conditions  to  local  health  directors.  N.C.  Admin.  Code,  tit.  10,  r  7A.0106. 
These  diseases  are  known  as  '"reportable"  diseases.  Acquired  immunodeficien- 
cy syndrome  (AIDS)  is  a  reportable  disease;  infection  with  HIV  is  not  report- 
able. Id- 

11.  N.C.  Gen.  Stat.  §  130A-143  (Supp.  1987).  Hereinafter  the  General 
Statutes  will  be  cited  as  G.S. 

12.  G.S.  130A-25  (Supp.  1987). 

13.  Mark  A.  Rothstein.  "Screening  Workers  tor  AIDS."  in  AIDS  and 
the  Law:  A  Guide  for  the  Public,  ed.  Harlon  L.  Dalton.  Scott  Burns,  and  the 
Yale  AIDS  Law  Project  (New  Haven,  Conn.:  Yale  University  Press.  1987).  140. 

14.  W.  Page  Keeton.  ed. .  Prosser and Keeton  on  Tons.  5th  ed  (St.  Paul. 
Minn.:  West  Publishing  Co..  1984).  39-40. 


a  defense  to  a  battery  action,  but  a  person  under  the  age       f 
of  eighteen  ordinarily  does  not  have  the  power  to  give  valid       ^ 
consent  to  medical  treatment."  Therefore,  giving  medi- 
cation to  a  minor  without  parental  consent  may  be  battery.'* 

The  school  may  be  liable  for  battery  even  if  giving 
the  medication  was  entirely  reasonable  under  the  circum- 
stances and  even  if  no  actual  damage  results.  For  instance, 
if  giving  an  aspirin  to  a  child  with  a  headache  was  not  negli- 
gent under  the  particular  circumstances,  the  school  might 
nevertheless  be  liable  for  battery  if  the  aspirin  harmed  the 
child  or  if  the  child  or  parents  found  the  school's  conduct 
objectionable. 

There  are  exceptions  to  the  rule  that  minors  may  not 
consent  to  medical  treatment.  One,  G.S.  90-21.5,  allows 
a  minor  to  consent  to  treatment  for  several  conditions,  in- 
cluding pregnancy  and  venereal  disease,  without  the 
knowledge  or  consent  of  his  or  her  parents.'''  Thus,  a  stu- 
dent may  receive  birth  control  pills  without  her  parents' 
knowledge  or  consent.  G.S.  90-21.5  does  not  prevent  a 
school  from  requiring  parental  consent  before  administering 
medication,  but  a  school  considering  banning  student  pos- 
session of  prescription  medicines  may  wish  to  consider  the 
needs  of  those  students  who  legally  receive  treatment  with- 
out parental  consent.  • 

The  second  advantage  to  requiring  written  parental  I 
consent  and  a  prescription  is  that  such  a  policy  takes  ad- 
vantage of  G.S.  1L5C-307.  This  section  is  an  educator's  best 
defense  against  liability  arising  out  of  the  administration 
of  medication:  a  school  employee  who  administers  (1) 
prescription  medication  (2)  upon  written  request  of  a  par- 
ent (3)  under  a  plan  approved  by  the  board  of  education 
or  its  designee  may  not  be  held  liable  in  damages  for  or- 
dinary negligence.  If  these  three  requirements  are  met,  G.S. 
115C-307  limits  liability  in  civil  damages  to  those  cases 
in  which  the  employee's  conduct  "amounts  to  gross  negli- 
gence, wanton  conduct  or  intentional  wrongdoing."'*  Thus 
an  effective  way  to  reduce  the  liability  risks  associated  with 
administering  medication  to  students  is  to  obtain  board  of 
education  approval  for  the  administration  of  medication 
and  to  refuse  to  give  medicine  unless  a  student's  parent 


15.  Fay  A.  Rozovsky.  Consent  to  Treatment:  A  Practical  Guide  (Boston: 
Little,  Brown  and  Company,  1984).  §  5.1.  North  Carolina  law  contains  several 
statutory  exceptions  to  this  rule,  including  an  exception  for  emergency  treat- 
ment. G.S.  90-21.1  to  -21.5  (1985). 

16.  Consent  to  Treatment.  §  5.1. 

17.  G.S.  90-21.5  (Supp.  1987). 

18.  G.S.  115C-3a7(c)  (1987). 
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gives  consent  and  obtains  a  prescription,"  even  for  over- 
the-counter  medication. 

Another  feature  of  G.S.  115C-307  deserves  comment 
in  passing.  The  statute  provides  that  a  school  cannot  re- 
quire a  particular  employee  to  administer  medication  .^^  That 
statement  should  not  be  read  too  broadly.  Although  a  school 
may  not  compel  a  particular  employee  to  administer  medi- 
cation, it  must  find  someone  to  give  medication  if  such 
a  service  is  required  by  state  and  federal  laws  protecting 
the  educational  rights  of  handicapped  students.^' 

Also,  school  employees  should  not  rely  on  this  stat- 
ute as  an  excuse  to  refuse  to  give  medicine  in  an  emergen- 
cy. For  example,  if  a  student  comes  in  from  recess  with 
an  allergic  reaction  to  a  bee  sting  and  needs  someone  to 
administer  a  life-saving  epinephrine  injection,  the  teacher 
should  do  so.  This  statute  clearly  does  not  authorize  a 
school  employee  to  let  the  student  die.  Although  attorneys 
might  argue  that  G.S.  1 I5C-307  would  protect  an  employee 
who  failed  to  act,  no  sane  employee  or  school  board  would 
want  to  test  that  argument  in  a  wrongful  death  action  in 
court. 

A  third  reason  to  require  written  parental  consent  and 
a  prescription  is  to  prevent  teachers  from  running  afoul 
of  exclusions  in  their  insurance  coverage.  The  North  Caro- 
lina Association  of  Educators  provides  liability  insurance 
to  most  North  Carolina  teachers  under  the  National  Edu- 
cation Association  Educators'  Employment  Liability  Policy. 
The  October,  1987,  version  of  this  policy  limits  liability 
coverage  for  the  administration  of  medication  to  "oral 
prescription  medicine"  given  on  "advance  written  authori- 
zation .  .  .  from  the  parent  or  guardian  of  the  student." 
A  teacher  who  gives  nonprescription  medication  or  who 
gives  medication  without  written  parental  consent  has  no 
liability  protection  under  this  policy. 

Finally,  a  policy  permitting  the  administration  of  medi- 
cation without  a  prescription  or  written  parental  consent 
could  result  in  the  state  attorney  general  refusing  to  de- 


19.  G.S.  115C-3(I7(c)  specifically  conditions  immunity  on  the  adminis- 
tration of  "medication  prescnbed  by  a  doctor."  However,  a  prescription  written 
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by  virtue  of  G.S.  90-18. 1(e)  and  -18.2(e)  (1985),  which  deem  prescriptions  writ- 
ten by  these  professionals  to  have  been  authorized  by  the  professional's  super- 
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20.  G.S.  115C-307(c)  (1987). 
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on  file  with  author);  20  U.S.C.A.  §§  1400-1454  (1978  &  Supp  1987);  G.S.  115C-110 
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fend  the  school  employee  should  a  lawsuit  arise.  G.S. 
143-300.13  through  -300.18  provides  for  defense  of  school 
employees  by  the  attorney  general  and  for  payment  of  any 
judgment  by  the  state,  but  only  if  they  act  within  the  scope 
of  the  statutes  defining  their  duties  and  responsibilities.^^ 

Schools  with  formal  medication  policies  typically  en- 
force their  rules  by  requiring  forms  to  be  filled  out  and 
returned  to  the  school  by  the  parent,  the  doctor,  and  some- 
times the  pharmacist.  These  forms  allow  the  school  to 
document  parental  consent  and  the  prescription,  as  well 
as  provide  a  consistent  format  for  acquiring  and  maintaining 
information  about  the  medication.  Requiring  parents  to  pro- 
vide medication  in  a  container  labeled  by  the  pharmacist 
is  another  excellent  way  to  enforce  school  policy.  Apart 
from  guaranteeing  parental  consent  and  a  doctor's  prescrip- 
tion, such  a  rule  ensures  that  the  school  has  crucial  infor- 
mation about  the  medication  and  the  name  of  a  doctor  and 
pharmacist  to  call  in  case  of  questions.  A  rule  requiring 
medication  to  come  to  school  in  original  containers  also 
prevents  parents  from  unwittingly  violating  state  laws  that 
prohibit  repackaging"  and  mislabeling^'*  drugs. 

Managing  the  liability  risks  associated  with  the  ad- 
ministration of  medication  in  the  schools  is  not  a  simple 
matter.  Setting  up  a  written  policy  is  only  the  first  step; 
unless  the  medication  policy  is  supervised  by  a  school 
nurse,  school  personnel  without  a  medical  background  must 
be  trained  to  implement  the  policy,  to  see  that  it  is  enforced, 
and  to  be  sensitive  to  possible  trouble  spots  as  circum- 
stances change. 

Conclusion 

It  is  easy  to  forget  that  drafting  a  successful  school 
medication  policy  is  primarily  an  exercise  in  health  and 
education  policy,  not  an  exercise  in  law.  Avoiding  lawsuits 
is  not  the  ultimate  goal  of  school  policy  making.  Educa- 
tors, in  consultation  with  medical  professionals,  should  at- 
tempt to  design  a  workable  medication  policy  that  meets 
the  needs  of  parents,  students,  school  employees,  and  ad- 
ministrators. Then  the  policy  should  be  examined  in  light 
of  liability  concerns  such  as  those  discussed  above.  In  that 
way  educators  can  design  a  policy  that  both  controls  lia- 
bility risks  and  serves  the  educational  and  health  needs 
of  students. 


22.  G.S.  143-300.13  through  -300.18  (1987). 

23.  G.S.  90-85.3(0,  90-85.40(c)  (1985). 

24.  G.S.  106-122.  -134  (1978). 
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Parents,  Schools,  and  the  Law 

by  David  Schimmel  and  Louis  Fischer 

Columbia,  Md. :  The  National  Committee  for  Citizens 
in  Education  (N.CCE.),  1987 


Law  is  far  too  important  to  be  left  only  to  lawyers  and 
judges.  The  effectiveness  of  any  body  of  law,  including  edu- 
cation law,  also  rests  on  a  legally  informed  public.  That, 
coupled  with  the  pervasive  impact  of  law  on  daily  school 
life,  makes  it  vital  that  all  participants  in  public  edu- 
cation—board members,  employees,  parents,  and  students 
—have  a  basic  grasp  of  their  rights  and  duties.  Yet.  all  too 
often,  the  meaning  of  the  law  is  shrouded  by  jargon  and 
concepts  that  make  it  impenetrable  to  nonlawyers. 

David  Schimmel  and  Louis  Fischer  (both  attorneys  and 
education  professors)  have  performed  a  valuable  public  ser- 
vice by  writing  a  book  that  demystifies  education  law,  mak- 
ing it  accessible  to  and  usable  by  everyone.  In  Parents, 
Schools,  and  the  Law,  Schimmel  and  Fischer  help  parents 
attain  "legal  literacy"  by  removing  the  veil  of  profession- 
al mystery  surrounding  education  law  and  explaining  it  in 
refreshingly  plain  English.  As  the  authors  explain  in  the 
first  chapter,  their  aim  is  not  to  provoke  parents  into  declar- 
ing legal  war  against  school  officials.  Rather,  they  seek 
to  educate  parents  about  their  legal  rights  so  they  can 
resolve  disputes  over  their  children's  education  through 
direct  discussions  with  school  people  and  without  unneces- 
sary lawsuits. 

Written  as  a  guide  for  parents,  the  book  is  compre- 
hensive in  scope,  covering  such  issues  of  interest  to  par- 
ents as  discipline,  student  injuries,  freedom  of  expression 
and  religion,  discrimination  based  on  race  and  sex,  cur- 
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riculum  control,  and  student  records.  Each  chapter  follows 
a  question-and-answer  format,  addressing  questions  like- 
ly to  concern  parents  and  ending  with  a  brief  summary. 
The  chapter  on  federal  law  governing  student  records,  for 
example,  asks  and  answers  such  questions  as  these:  What 
records  are  accessible  under  federal  law?  How  does  the 
law  guarantee  parental  access?  May  students  waive  their 
right  of  access?  How  does  federal  law  restrict  access  to 
outsiders? 

In  each  chapter,  the  authors  strive  to  give  parents  a  ^ 
grasp  of  both  the  basic  principles  underlying  legal  rules  v 
and  the  concrete  ways  in  which  those  rules  may  be  used. 
For  example,  in  the  chapter  on  racial  discrimination,  the 
authors  first  explain  the  constitutional  principles  behind 
judicial  decisions  that  set  the  criteria  for  court-ordered 
desegregation.  Then  they  tell  how  parents  can  monitor  and, 
if  necessary,  challenge  local  policies  that  might  discriminate 
against  their  own  children.  In  the  chapter  on  the  educa- 
tion of  handicapped  children,  the  authors  explain  the 
philosophy  of  special  education  at  the  root  of  recent  fed- 
eral legislation,  the  specific  rights  this  law  gives  handi- 
capped children  and  their  parents,  and  procedures  for 
enforcing  those  rights. 

The  legal  explanations  are  uniformly  correct  and— 
equally  important— clear.  Schimmel  and  Fischer  take  great 
pains  to  translate  such  stock  terms  as  "due  process."  "torts," 
and  "negligence"  into  concepts  anyone  easily  can  under- 
stand and  readily  apply.  Take  this  definition  of  "due 
process."  for  example:  "Courts  speak  oi  procedural  due 
process  and  substantive  due  process.  The  former  has  to 
do  with  fairness  in  procedures  used  while  the  latter  requires 
that  official  action  not  be  arbitrary,  capricious,  unfair,  or 
excessively  severe  when  less  severe  alternatives  are  avail- 
able." With  a  stroke  of  the  pen,  the  authors  have  turned  ( 
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exasperating    jargon 
understand. 


into    language    real    people    can 
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Another  effective  technique  is  their  practice  of  present- 
ing the  stories  behind  court  cases  as  colorful  anecdotes. 
This  approach  makes  for  engaging  reading  and  provides 
concrete  illustrations  to  help  explain  legal  principles.  For 
example,  when  we  read  the  story  of  a  Minnesota  girl's  ef- 
forts to  join  the  boys'  tennis  team  in  her  high  school— she 
excels  in  the  sport,  and  the  school  has  no  girls'  team— it's 
easy  to  understand  the  court's  decision  in  her  favor. 

Only  a  few  minor  problems  mar  this  otherwise  fine 
book.  In  a  few  instances,  confused  organization  or  inade- 
quate cross-referencing  splits  a  single  issue  into  separate 
parts  that  only  a  trained  reader  might  know  to  relate.  Ex- 
ample: The  removal  of  books  from  course  material  is  dis- 
cussed independent  of  library  book  removal,  despite  the 
clear  link  between  the  two  issues.  And  a  reference  in  the 
text  to  a  Maryland  case  that  upheld  sex  education  without 
excusal  for  students  with  religious  objections  is  balanced 


only  by  a  suggestion  buried  in  a  footnote  that  the  Free  Ex- 
ercise Clause  of  the  First  Amendment  might  require  a  right 
of  excusal  (and  the  footnote  omits  case  references  that 
strongly  support  that  right). 

One  more  picky  point  of  organization:  The  authors 
include  a  map  showing  the  geographic  jurisdictions  of  the 
federal  appellate  courts,  but  only  near  the  end  of  the  book. 
A  prominently  displayed  map  at  the  beginning  would  make 
it  easier  to  follow  conflicts  among  those  regional  courts 
as  they  are  presented  and  to  learn  which  courts'  decisions 
govern  which  communities. 

But  these  are  only  quibbles  over  a  magnificent  book. 
Parents.  School,  and  the  Law  takes  giant  strides  toward 
the  worthy  goal  of  helping  parents  become  legally  liter- 
ate. And,  of  course,  in  an  era  when  the  law  has  such  a 
strong  impact  on  public  education,  legal  literacy  should 
be  a  high  priority  for  school  people.— fle/i/am/w  Sender 


A  Place  Called  School:  Prospects  for  the  Future 


by  John  L.  Goodlad 

New  York:  McGmw-Hill,  1984 


When  a  special  shelf  is  set  aside  for  the  school  re- 
form books  of  the  1970s  and  1980s,  A  Place  Called  School 
will  occupy  a  deservedly  prominent  position.  But  a  sec- 
ond copy  should  be  located  on  another  shelf  in  the  public 
or  personal  library,  for  in  many  regards  this  is  an  intellec- 
tual history,  the  data-reinforced  reflections  of  a  respected 
American  educator  nearing  the  close  of  a  distinguished 
career.  This  intriguing  blend  of  the  professional  and  the 
personal  is  the  source  of  many  of  the  strengths  and  weak- 
nesses of  the  book. 

Despite  the  scope  of  the  study  upon  which  the  book 
is  constructed  (the  author  dedicates  the  book,  felicitously, 
to  the  27,000  subjects  of  the  inquiry),  Goodlad  never  be- 
comes an  anonymous  researcher.  The  reader  receives  fair 
warning:  "'[Tlhis  is  not  a  research  report  as  such.  It  is  a 
discussion  of  what  appears  to  be  the  current  state  of  school- 


The  reviewer  is  director  of  the  North  Carolina  Center  lor  the  Adv 
meni  of  Teaching  al  Western  Carolina  University. 


ing  in  our  country,  made  real  by  the  illustrative  use  of  data 
carefully  gathered  from  a  small,  diverse  sample  of  schools. 
Small  though  the  sample  necessarily  is,  it  is  one  of  the 
longest  studied  in  such  detail."  (emphasis  added)  (p.  xviii) 
And  Goodlad  is  the  discussion  leader,  proceeding  from 
data  analysis  to  generalizations,  from  insights  to  arguments 
and  on  to  recommendations  (although  he  wisely  avoids  the 
usual  will-paralyzing  list  of  essential  reforms).  The  read- 
er is  aware  of  him  in  every  chapter,  often  yearning  to  turn 
a  learned  monologue  into  a  real  dialogue. 

The  school  is  his  unit  of  study— not  the  school  dis- 
trict and  not  the  teacher,  the  student,  or  the  classroom. 
Methodological  decision  evolves  into  this  perspective- 
wrenching  argument:  "There  is  little  point  in  concluding 
that  our  schools  are  in  trouble  and  then  focusing  for  im- 
provement only  on  teachers,  or  principals,  or  the  curricu- 
lum .  .  .  efforts  at  improvement  must  encompass  the  school 
as  a  system  of  interacting  parts,  each  affecting  the  other." 
(p.  31) 
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Those  of  us  concerned  about  American  public  edu- 
cation, be  we  professionals  or  parents  or  citizens,  are  ad- 
vised well  by  Goodlad.  Decades  of  fragmented  thinking 
and  action  have  produced  abortive  reform  ranging  from 
inane  federal  policy  to  optimistic  views  of  the  principal 
as  savior,  to  harsh  critiques  of  teachers  and  even  helpless 
students.  Schools  can  change,  Goodlad  says,  despite  lack- 
adaisical state  leadership  and  recalcitrant  support  from 
boards  of  education  and  central  offices— and  even  with 
some  foot-draggers  in  the  school  itself. 

The  reader  is  advised  to  approach  the  book  from  both 
ends.  Read  the  preface  and  chapter  one  carefully  (to  find 
starting  points— biases,  if  you  prefer)  and  then  chapters  nine 
and  ten.  Such  a  procedure  might  spoil  a  Sherlock  Holmes 
adventure,  but  not  A  Place  Called  School.  It  is  not  full 
of  mystery,  and  the  data,  data  analysis,  and  arguments  of 
the  intervening  chapters  can  be  encountered  more  effec- 
tively by  such  a  reading  strategy. 

What  important  insights  does  Goodlad  develop  enroute 
to  his  conclusion?  His  language  often  becomes  vivid  when 
his  hand  is  on  the  reader's  lapel:  "In  the  view  of  the  par- 
ents we  surveyed  .  .  .  'Teach  my  child  with  tender  loving 
care'  might  well  be  posted  on  the  bulletin  board  side  by 
side  with  'Knowledge  sets  the  human  spirit  free.'  "  (p.  88) 
If  the  parents  do  not  want  it  all.  they  want  something  close 
to  that,  Goodlad  suggests.  They  want  educations  for  their 
children  that  are  academic  and  intellectual  (and  thus  career- 
generating),  but  the  educational  function  must  be  conducted 
by  compassionate,  empathetic  professionals.  When  this 
happens,  most  parents  will  be  satisfied. 

"[TJhe  emotional  tone  is  neither  harsh  and  primitive 
nor  warm  and  joyful;  it  might  be  described  most  accurately 
as  flat."  (p.  108)  This  general  verdict  by  Goodlad  for  the 
schools  in  his  sample  is  an  alarming  one.  The  schools  be- 
ing observed  were  not  terribly  exciting  places,  apparent- 
ly, for  any  of  their  inhabitants.  Great  teaching  depends  upon 
passion,  the  fuel  of  human  emotion  that  makes  learning 
not  merely  possible  and  palatable  but  compelling.  Good- 
lad saw  litde  of  this,  and  it  is  a  matter  that  should  concern 
us. 

"Schools  differ;  schooling  is  everywhere  very  much 
the  same."  (p.  264)  Professional  educators,  often  underes- 
timated as  organization  builders,  have  concocted  a  way  of 
doing  business  that  is  stunningly  similar.  One  can  find  the 
regularities  of  education  in  a  fancy  suburban  school  and 
then  spot  them  just  as  easily  in  a  city  ghetto  school.  But 
do  not  be  discouraged,  Goodlad  says.  A  principal,  a 
teacher,  and  parents  in  any  given  school  may  not  be  able 
to  discard  those  accepted  patterns  and  processes  of  school 


life,  but  they  can  react  to  them  in  determined  and  creative     I 
ways.  School-to-school  differences  are  not  accidents;  they 
are  created. 

A  Place  Called  School  leads  us,  in  a  series  of  internal 
chapters,  into  the  complexity  of  American  public  educa- 
tion. Goodlad  exposes  the  reader  to  the  goals  of  educa- 
tion, its  various  levels  (with  special  emphasis  on  the 
responsibilities  of  the  various  states),  and  the  realities  of 
classrooms  and  schools.  In  the  case  of  the  latter,  intrigu- 
ing profiles  of  individual  schools  provide  an  important 
grounding  for  the  entire  book;  they  illuminate  without 
dominating  the  text.  But  the  special  highlights  of  A  Place 
Called  School  are  found  often  in  insightful  discussion  of 
matters  such  as  the  education  gap,  the  ambience  of  the 
school,  the  humanization  of  knowledge,  the  equality  of 
access  to  knowledge,  the  behavioral  and  programmatic  reg- 
ularities of  schools,  and  the  explicit  and  implicit  curricu- 
la. The  book  finishes  with  ideas  (an  "agenda")  for 
improving  current  schools,  as  well  as  visions  of  the  future 
of  public  education. 

What  does  Goodlad  conclude?  The  fact  that  his  recom- 
mendations largely  are  structural  reveals  his  distaste  for 
reflexive  condemnation  of  the  professionals  in  our  schools. 
Most  striking  is  his  suggestion  that  school  begin  earlier  / 
and  conclude  earlier.  More  specifically,  all  children  of  age 
five  should  be  enrolled  in  public  schools,  and  virtually  all 
should  have  a  high  school  diploma  at  age  sixteen.  Schools 
also  should  be  smaller  and  nongraded.  And  schools  should 
be  institutions  that  take  our  new  technology  seriously. 

Education,  according  to  Goodlad,  must  occur  in  the 
workplace  as  well  as  the  schoolhouse,  and  he  means  that 
to  be  the  case  for  college  preparatory  as  well  as  for  some 
vocationally  oriented  students.  His  notion  that  post-high 
school  experience  for  many  students  might  well  be  a  seri- 
ously constructed  combination  of  work,  study,  and  public 
service,  perhaps  as  a  preface  to  university  study  or  full- 
time  employment,  is  also  appealing.  But  would  the  schools 
organize  such  an  important  national  objective?  Goodlad's 
directions  are  not  clear  here. 

Finally,  he  turns  to  a  description  of  and  advocacy  for 
an  ecological  view  of  learning,  one  that  espouses  an  educa- 
tive community  surrounding  the  public  school.  The  intellec- 
tual history  concludes,  thus,  on  a  philosophic  note. 

We  have  noted  many  of  Goodlad's  strengths  as  a 
researcher  and  thinker.  But  what  are  the  weaknesses  of  A 
Place  Called  School?  If  anything,  it  is  too  personal.  Even 
the  kudos  to  other  scholars  are  sometimes  too  brief.  For     , 
instance,  Goodlad  draws  heavily  upon  the  research  of  Sey-   ( 
mour  Sarason  from  the  late  1960s  and  early  1970s  (see  The       - 
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Culture  of  the  School  and  the  Problem  of  Change),  but 
the  acknowledgments  are  fuller  in  footnote  than  in  text. 
Surely,  too,  the  book  is  too  long;  a  document  designed  not 
to  be  a  research  report  should  not  duplicate  its  length.  At 
times  the  structure  of  his  arguments  is  hard  to  find,  a  situ- 
ation that  is  particularly  confusing  for  one  who  is  not  an 
education  professional.  Finally.  Goodlad  spends  more  time 
worrying  about  state  government  than  he  does  about 
district-level  governance.  As  a  consequence,  the  power  and 


influence  of  the  enlightened  (or  encrusted)  superintendent 
is  not  probed  sufficiently. 

Books  have  their  seasons.  Faulkner  and  Hemingway 
come  alive  in  the  spring.  Mysteries  and  the  beaches  of  sum- 
mer often  are  a  good  mix.  And  Walt  Whitmans  strong  sense 
of  mutability  reads  well  when  autumn  leaves  are  swirling. 
A  Place  Called  School  is  a  winter  book.  Read  it  slowly 
and  carefully  in  front  of  several  slow-burning  fires.  It 
deserves  that  sort  of  attention.— /f.  Bruce  McPherson 


SCHOOL  LAW  BULLETIN  LOOKS  AT  RECENT  COURT  DECISIONS  AND  ATTORNEY  GENERAL'S  OPINIONS 


Clearinghouse 


edited  b\  Laurie  L.  Mesibov 


A  public  school  teacher  with  AIDS  is  "otherwise  quali- 
fied" to  perform  classroom  duties  under  the  1973  Re- 
habilitation Act.  Chalk  v.  United  States  District  Court 
Central  District  of  California,  840  F2d  701  (9th  Cir.  1988). 

Facts:  Vincent  Chalk  is  a  certified  teacher  of  hearing- 
impaired  children  in  the  Orange  County,  California,  school 
system.  In  early  1987  Chalk  was  hospitalized  with  pneu- 
monia and  diagnosed  as  having  AIDS.  Within  eight  weeks 
of  treatment  for  pneumonia.  Chalk's  physician  found  him 
fit  to  return  to  his  teaching  duties;  however,  the  school  sys- 
tem placed  him  on  administrative  leave  for  the  remainder 
of  the  school  year.  Chalk  met  with  the  school  officials  in 
early  August,  1987.  to  discuss  his  return  to  teaching  but 
was  instead  offered  an  administrative  position  at  the  same 
rate  of  pay  and  benefits  and  informed  that  if  he  insisted 
on  returning  to  the  classroom  the  school  would  file  an 
action  against  him. 

Chalk  refused  the  offer  of  the  administrative  position 
and  sued  the  school  system  under  the  Rehabilitation  Act 
of  1973,  seeking  an  order  (in  the  form  of  a  preliminary  in- 
junction) that  the  school  system  reinstate  him  to  classroom 
duties  pending  trial.  The  act  provides  that  an  otherwise 
qualified  individual  with  a  handicapping  condition  may  not 


be  discriminated  against  in  employment  solely  by  reason 
of  his  handicap.  Chalk  argued  that  his  handicap,  AIDS, 
did  not  prevent  him  from  being  otherwise  qualified  to  con- 
tinue performing  his  duties  as  a  classroom  teacher.  The 
district  court  denied  Chalk's  motion  for  a  preliminary  in- 
junction, noting  that  while  it  was  unlikely  that  AIDS  could 
be  transmitted  in  a  classroom  setting,  there  was  no  "com- 
plete certainty"  that  all  danger  was  eliminated.  Chalk 
appealed. 

Holding:  The  Ninth  Circuit  Court  of  Appeals  reversed 
the  lower  court's  determination  that  Chalk  posed  a  risk, 
however  slight,  to  the  students  and  held  that  Chalk  was 
an  "otherwise  qualified"  handicapped  individual  with  a 
right  to  return  to  his  teaching  duties.  The  court  relied  on 
School  Board  of  Nassau  County  v.  Arline,  480  U.S.  273 
(1987)  [digested  in  School  Law  Bulletin  18  (Summer  1987): 
39],  for  the  proposition  that  an  employee  with  a  contagious 
disease  is  included  within  the  Rehabilitation  Act's  defini- 
tion of  a  handicapped  individual.  The  court  also  found  that 
Chalk  was  "otherwise  qualified"  because  he  was  physi- 
cally and  mentally  able  to  teach  and  there  was  no  evidence 
of  any  appreciable  risk  of  AIDS  transmission  in  the  nor- 
mal classroom  setting.  The  court  noted  that  the  lower 
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court's  requirement  that  Chalk  prove  with  complete  cer- 
tainty that  there  was  no  risk  to  students  was  an  impossible 
burden  to  meet,  for  little  in  science  can  be  proven  with 
complete  certainty.  Furthermore  the  act  does  not  impose 
such  a  test.  Chalk  was  thus  ordered  reinstated  to  his  for- 
mer duties  as  a  teacher. —Stephen  Allred 

State-approved  textbook  may  be  removed  from  the  cur- 
riculum if  the  school  board  has  a  legitimate  pedago- 
gical reason  for  doing  so.  Virgil  v.  School  Board  of 
Columbia  County,  677  F.  Supp.  1547  (M.D.  Fla.  1988). 

Facts:  Columbia  High  School  (Columbia  County, 
Florida)  offered  a  two-semester  course  during  the  1985-86 
school  year  entitled  "Humanities  to  1500."  The  textbook 
used,  volumes  I  and  II  of  772^  Humanities:  Cultural  Roots 
and  Continuities  (M.  Witt,  et  al.  ed.  1980),  was  approved 
by  the  Florida  Department  of  Education  for  use  in  the 
course.  During  the  first  semester  selections  from  the  book 
were  read  aloud  in  class:  Lysistrata.  a  play  written  by  the 
Athenian  playwright  Aristophanes  in  approximately 
411  B.C..  and  "The  Miller's  Tale."  a  selection  from  the 
English  poet  Geoffrey  Chaucer's  Canterbury  Tales,  writ- 
ten in  approximately  a.d.  1380.  Lysistrata  is  a  play  about 
the  wives  of  soldiers  in  the  Peloponnesian  Wars,  who  pledge 
to  withhold  sexual  intercourse  from  their  husbands  until 
the  men  end  the  fighting.  "The  Miller's  Tale"  is  about  a 
parish  clerk's  ill-fated  affair  with  another  man's  wife.  Both 
works  contain  vulgar  language  in  addition  to  references  to 
sexual  intercourse. 

The  parents  of  one  student  enrolled  in  the  class  ob- 
jected to  the  school's  use  of  the  textbook  and  petitioned 
the  school  board  to  examine  it.  The  board  removed  Vol- 
ume I  from  the  curriculum,  although  it  remained  avail- 
able for  student  use  in  the  school  library.  Plaintiffs  sued 
the  school  board,  alleging  that  it  violated  the  First  Amend- 
ment by  removing  valuable  literary  works  based  solely  on 
their  content,  thus  denying  students  access  to  views  that 
differed  from  the  board  members'  own  values. 

Holding:  The  United  States  District  Court  for  the  Mid- 
dle District  of  Florida  granted  the  school  board's  motion 
for  summary  judgment.  (Summary  judgment  is  a  decision 
before  trial  when  the  judge  determines  that  there  are  no 
disputed  factual  issues  and  that  the  prevailing  party  is  en- 
titled to  judgment  as  a  matter  of  law. )  The  court  relied  on 
Hazel  wood  School  District  v.  Kuhlmeier,  108  S.  Ct.  562 
(1988)  [digested  in  School  Law  Bulletin  19  (Spring  1988): 
25].  It  held  that  the  appropriate  standard  of  review  was 
based  not  on  the  First  Amendment,  as  the  plaintiffs  ar- 
gued, but  on  the  relationship  between  the  school  board's 
"pedagogical  goal"  of  transmitting  community  values  by 


removing  materials  that  it  considered  vulgar  or  indecent,      f 
and  its  action  in  removing  the  textbook  from  the  curricu- 
lum. The  board  could  ban  the  book  based  on  its  content 
if  that  action  was  rationally  related  to  a  legitimate  pedago- 
gical goal. 

Applying  this  standard,  the  court  first  found  that  the 
school  board's  goal  was  legitimate.  It  recited  the  board's 
emphasis  on  preventing  exposure  in  class  to  materials  "in- 
appropriate to  the  age,  maturity,  and  development  of  the 
students."  The  court  then  found  a  rational  relationship  be- 
tween the  goal  of  protecting  students  and  the  action  of 
removing  the  book.  While  the  court  recognized  that  Lysi- 
strata and  the  Canterbury  Tales  are  important  works,  and 
that  "authorities  on  Western  literature  [are]  virtually  unani- 
mous in  their  praise  for  the  .  .  .  authors,"  the  board's  de- 
cision was  valid  and  entitled  to  deference. 

Although  other  cases  have  held  that  otherwise  valid 
restrictions  on  free  speech  must  be  "narrowly  tailored" 
to  prevent  First  Amendment  violations,  the  court  held  that 
the  school  board's  decision  to  remove  the  entire  textbook 
was  reasonable.  This  was  true  even  though  its  goal  of  pro- 
tecting students  from  the  two  selections  could  have  been 
achieved  in  a  less  restrictive  manner,  such  as  not  assign- 
ing the  works  or  warning  students  about  their  content.  / 
—Jennifer  Turner-Egner  \ 

Ms.  Turner-Egner  is  a  1988  graduate  of  The  University  of  North  Carohna  at 
Chapel  Hill  School  of  Law  and  a  former  law  clerk  at  the  Institute  of  Government. 

In-school  detention  may  be  the  equivalent  of  out-of- 
school  suspension  for  due  process  purposes.  Cole  v. 
Newton  Special  Municipal  Separate  School  District,  676 
F  Supp.  749  (S.D.  Miss.  1987),  ajfd per  curiam,  853  F.2d 
924  (5th  Cir.  1988). 

Facts:  Two  high  school  students  were  disciplined  for 
wearing  sunglasses  on  campus  in  violation  of  a  school  rule. 
Marcia  Cole  was  suspended  from  classes  and  ordered  to 
go  to  in-school  detention  for  one  day.  Teresa  Walsh  was 
initially  suspended  from  school  for  three  days  after  refus- 
ing to  submit  to  corporal  punishment  for  her  infraction, 
but  when  she  returned,  the  suspension  period  was  extended 
indefinitely  until  she  would  agree  to  corporal  punishment. 
She  refused  and  remained  out  of  school  for  an  additional 
seven  days,  until  the  school  board  decided  to  readmit  her 
without  corporal  punishment  but  to  confine  her  to  in-school 
detention  for  the  remainder  of  the  school  year,  which  was 
six  days.  Both  students  sued  the  school  district  alleging 
violations  of  due  process  and  equal  protection.  The  school 
district  moved  for  summary  judgment.  (      , 

Holding:  The  United  States  District  Court  for  the    \^ 
Southern  District  of  Mississippi  granted  summary  judg- 
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merit  for  the  board  in  Cole's  action  but  refused  to  do  so 
for  Walsh's.  The  court  said  that  for  suspensions  often  days 
or  less,  "due  process  requires  only  that  the  student  be  given 
oral  or  written  notice  of  the  charges  against  him,  the  basis 
of  the  accusation  and  an  opportunity  to  present  his  side 
of  the  story."  Suspensions  longer  than  ten  days  triggered 
the  requirement  that  the  school  afford  more  formal  proce- 
dures to  the  student,  such  as  a  hearing. 

Cole  admitted  that  she  had  worn  sunglasses  in  viola- 
tion of  the  school  rule.  Thus  there  was  no  need  to  afford 
her  a  due  process  hearing:  the  purpose  of  such  a  hearing 
would  be  only  to  ensure  that  she  was  not  punished  for  an 
infraction  she  did  not  commit.  Walsh's  suspension  was  more 
troublesome,  however,  for  although  she  was  suspended 
from  school  for  only  ten  days,  she  was  subjected  to  in- 
school  detention  for  six  more  days.  School  authorities  ar- 
gued that  the  stricter  due  process  standards  for  suspensions 
exceeding  ten  days  did  not  apply,  because  Walsh's  physi- 
cal presence  on  school  grounds  prevented  the  additional 
period  from  being  a  suspension.  The  court  was  unwilling 
to  accept  this  argument  categorically.  Instead,  it  held. 
"|T]he  physical  presence  of  a  student  at  school  is  not  con- 
clusive as  to  whether  school  officials  are  excused  from 
according  [the  student]  a  hearing.  .  .  ." 

The  decision  of  whether  to  include  the  in-school  de- 
tention as  part  of  the  suspension  period  turned  on  whether 
it  was  the  equivalent  of  a  suspension,  a  "total  exclusion 
from  the  educational  process."  There  were  circumstances, 
the  court  indicated,  where  in-school  detention  could  iso- 
late a  student  from  the  educational  process  just  as  much 
as  suspension  at  home.  The  facts  were  not  clear  as  to 
whether  Walsh  was  excluded  from  instruction  or  the  op- 
portunity to  learn  during  her  in-school  detention.  Without 
sufficient  evidence  on  this  issue,  the  court  would  not  grant 
the  school's  motion  for  summary  judgment. 

Cole  and  Walsh  aLso  claimed  denial  of  their  constitu- 
tional right  to  equal  protection,  arguing  that  the  rule  for- 
bidding sunglasses  was  enforced  against  them  but  not 
against  other  students.  Cole  vaguely  indicated  that  other 
students  were  allowed  to  wear  sunglasses,  but  without 
specific  evidence  the  court  would  not  permit  her  to  main- 
tain the  action.  Walsh,  however,  specifically  alleged  that 
athletes  and  cheerleaders  were  allowed  to  engage  in  the 
conduct  for  which  she  had  been  punished.  This  was  suffi- 
cient to  indicate  that  the  school  board  might  have  violated 
her  rights,  so  that  it  was  not  entitled  to  summary  judgment. 

The  court  also  rejected  the  individual  defendants'  (the 
superintendent,  the  principal,  and  the  teacher)  motion  to 
dismiss  the  action  on  the  basis  that  they  were  immune  from 
liability  under  42  U.S.C.  §  1983  (1987),  a  federal  statute 


granting  public  officials  immunity  from  liability  for 
damages  resulting  from  the  performance  of  their  duties  un- 
less they  violate  clearly  established  constitutional  or  stat- 
utory rights.  Because  the  right  to  procedural  safeguards 
in  connection  with  a  suspension  from  school  is  clearly  es- 
tablished, the  defendants  were  not  entitled  to  dismissal  on 
the  ground  of  immunity.— 7. 7^-f. 

Board  of  education  is  entitled  to  proceeds  of  secured 
civil  appearance  bond.  Mussallam  v.  Mussallam,  321 
N.C.  5(M,  364  S.E.2d  364,  rehg  denied.  322  N.C.  116  367 
S.E.2d  915  (1988). 

Facts:  In  1981  a  Kuwaiti  citizen,  who  had  divorced 
his  Finnish  wife  in  Kuwait,  filed  an  action  in  Finland  seek- 
ing custody  of  their  child.  The  Finnish  court  granted  cus- 
tody to  the  mother.  In  1985  she  brought  the  girl  to  visit 
her  father,  who  was  then  attending  college  in  Greensboro. 
He  took  the  child  to  Kuwait,  returned  to  North  Carolina 
alone,  and  refused  to  return  the  girl  to  her  mother.  When 
the  mother  brought  an  action  in  North  Carolina  to  enforce 
the  Finnish  custody  decree,  the  Guilford  County  District 
Court  found  the  father  in  contempt  of  that  decree  and  or- 
dered that  he  be  incarcerated  until  he  produced  the  child. 
The  father  was  subsequently  released  from  jail  on  a  se- 
cured bond  of  $25,000  and  ordered  to  present  the  child 
to  the  district  court  on  May  31.  1985.  Neither  the  father, 
who  presumably  fled  to  Kuwait,  nor  his  daughter  appeared 
in  court  on  that  date.  The  district  court  ordered  that  the 
$25.0(K)  secured  bond  be  forfeited  immediately. 

The  Guilford  County  Board  of  Education  moved  to 
have  the  entire  bond  amount  placed  in  the  Guilford  County 
School  Fund,  pursuant  to  the  state  constitutional  and  stat- 
utory provisions  directing  that  certain  bond  proceeds  be 
forfeited  to  the  public  schools. 

The  mother  opposed  the  school  board's  motion,  ar- 
guing that  she  was  entitled  to  the  proceeds  of  the  forfeited 
bond.  The  district  court  found  that  the  sole  purpose  of  the 
bond  was  to  ensure  compliance  by  the  father  with  its  or- 
der to  produce  the  child  before  the  court,  not  to  ensure 
that  he  would  present  himself  to  the  court  for  further 
proceedings.  Thus  the  bond  was  a  compliance  bond,  not 
an  appearance  bond,  and  the  mother,  not  the  school  board, 
was  entitled  to  the  forfeiture  proceeds.  The  North  Caro- 
lina Court  of  Appeals  affirmed  [digested  in  School  Law 
Bulletin  18  (Spring  1987);  39].  The  board  of  education  then 
appealed. 

Holding:  The  North  Carolina  Supreme  Court 
reversed,  holding  that  the  school  board  was  entitled  to  the 
proceeds  from  the  bond's  forfeiture.  The  court  ruled  that 
this  was  an  appearance  bond,  required  for  the  purpose  of 
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ensuring  the  father's  presence  before  the  district  court. 
Although  the  district  and  superior  court  clearly  contem- 
plated that  the  child  would  be  produced  before  the  court 
at  the  same  time,  their  orders  were  issued  primarily  to 
require  the  father's  appearance. 

According  to  Article  IX.  Section  7  of  the  constitution, 
which  is  codified  at  Chapter  115C,  Section  452  of  the  North 
Carolina  General  Statutes  (hereinafter  G.S.),  "[t]he  clear 
proceeds  of  all  penalties  and  forfeitures  and  of  all  fines 
collected  in  the  several  counties  for  any  breach  of  the  penal 
laws  of  the  State  .  .  .  shall  be  faithfully  appropriated  and 
used  exclusively  for  maintaining  free  public  schools."  Be- 
cause this  was  a  civil  case  and  no  penal  laws  were  vio- 
lated, the  mother  argued  that  this  provision  did  not  apply. 

The  North  Carolina  Supreme  Court  rejected  her 
argument: 

We  interpret  the  provisions  of  section  7  relating  to  the  clear 
proceeds  from  penalties,  forfeitures  and  fines  as  identify- 
ing two  distinct  funds  for  the  public  schools.  These  are  (1) 
the  clear  proceeds  of  all  penalties  and  forfeitures  in  ail  cases 
regardless  of  the  nature,  so  long  as  they  accrue  to  the  state; 
and  (2)  the  clear  proceeds  of  all  fines  collected  for  any  breach 
of  the  criminal  laws.  In  the  second  category,  it  is  quite  ap- 
parent from  the  words  of  section  7  that  the  clear  proceeds 
of  all  fines  collected  for  the  violation  of  the  criminal  laws 
are  to  be  used  for  school  purposes.  One  could  not  legiti- 
mately argue  that  the  violation  of  a  criminal  law  is  not  a 
"breach  of  the  penal  laws."  The  term  "penal  laws"  means 
those  laws  that  impose  a  monetary  payment  for  their  viola- 
tion. The  payment  is  punitive  rather  than  remedial  in  na- 
ture and  is  intended  to  penalize  the  wrongdoer  rather  than 
compensate  a  particular  party.  Thus,  in  the  first  category, 
the  monetary  payments  are  penal  in  nature  and  accrue  to 
the  state  regardless  of  whether  the  legislation  labels  the  pay- 
ment a  penalty,  forfeiture  or  fine  or  whether  the  proceed- 
ings is  civil  or  criminal. 

The  court  focused  on  the  nature  of  the  forfeiture— 
that  is,  whether  it  was  designed  to  penalize  the  wrongdoer 
or  to  compensate  a  particular  party— and  found  that  the 
superior  court  judge  set  the  bond  to  ensure  the  father's  ap- 
pearance. The  punishment  for  his  failure  to  appear  would 
be  immediate  forfeiture  of  the  bond.  The  terms  of  the  bond 
specifically  made  its  proceeds  payable  to  the  State  of  North 
Carolina  should  it  be  forfeited.  The  bond  therefore  fell  with- 
in the  parameters  of  the  first  category. 

A  dissenting  opinion  examined  the  purpose  of  the 
bond,  as  shown  by  the  nature  of  the  proceeding  and  the 
court  orders.  This  was  a  custody  proceeding  to  enforce 
compliance  with  a  previous  decree  awarding  custody  of 
the  child  to  the  mother.  When  compliance  bonds  are  for- 
feited, the  proceeds  are  paid  to  the  injured  party,  in  this 
case  the  mother— 7.7! -£. 


Proceeds  of  cash  and  property  seized  in  drug-related  ^ 
arrest,  whether  subject  to  forfeiture  in  criminal  action 
or  under  RICO,  are  to  be  sent  to  the  school  fund  in 
the  county  where  the  property  was  seized.  State  ex  rel 
Thornburg  v.  Currency,  No.  86  CvS  1837  (Alamance 
County  [North  Carolina]  Superior  Court,  June  23,  1987), 
disc.  rev.  granted,  321  N.C.  746,  366  S.E.2d  870  (1988). 

Facts:  Larry  Parham  was  arrested  December  11,  1986, 
by  the  City  of  Graham  Police  in  Alamance  County  for  vio- 
lation of  the  North  Carolina  Controlled  Substances  Act. 
He  had  cocaine  in  his  possession.  The  police  also  seized 
$52,000  in  cash,  a  1976  Cadillac,  a  .44  caliber  pistol,  and 
an  "UZI"  type  machine  gun. 

While  the  criminal  charges  were  pending,  the  North 
Carolina  attorney  general  filed  this  suit  in  civil  court  to 
have  the  property  declared  forfeited  under  the  North  Caro- 
lina Racketeer  Influenced  and  Corrupt  Organizations  Act 
(RICO)  [G.S.  Chapter  75D].  Under  RICO,  if  a  court  or- 
ders property  forfeited,  it  may,  among  other  things,  order 
the  property  retained  "for  official  use  by  a  law  enforce- 
ment agency,  the  state,  or  any  political  subdivision  thereof." 

The  Alamance  County  and  Burlington  City  boards  of 
education  each  intervened  in  the  civil  suit  because  they 
believed  that  they  had  an  interest  in  the  property.  The  ^ 
Alamance  County  board  had  already  filed  a  motion  in  the  ^ 
criminal  action  against  Parham  seeking  to  have  the  money 
and  property  forfeited  if  Parham  was  found  guilty.  (A  for- 
feiture in  the  criminal  action  would  result  in  the  money 
going  to  the  county's  school  fund  in  accordance  with  Ar- 
dcle  IX,  Section  7  of  the  North  Carolina  Constitution.) 
Even  if  the  money  was  not  forfeited  in  the  criminal  ac- 
tion, it  would  still  be  subject  to  forfeiture  under  the  RICO 
action  (a  civil  action).  The  boards  of  education  contended 
that  these  forfeitures  should  be  given  to  the  school  funds 
under  the  same  provision  of  the  constitution,  despite  the 
RICO  statute. 

Holding:  The  Alamance  County  Superior  Court  ruled 
that  the  cash  and  property  had  been  used  in  racketeering 
activity  as  defined  in  RICO.  Parham  had  used  the  car  to 
drive  to  Florida  each  week  to  meet  others  who  procured 
substantial  quantitites  of  cocaine  for  delivery  to  him. 
Parham  bought  the  cocaine  with  cash,  traveled  back  to 
North  Carolina  with  the  weapons  as  protection,  and  then 
sold  the  cocaine.  Therefore  the  seized  property  was  sub- 
ject to  forfeiture  under  RICO. 

The  amount  of  property  that  would  be  forfeited  un- 
der RICO  could  not  be  determined  yet  because  the  crimi- 
nal action  was  still  pending  and  the  RICO  forfeiture  ( 
provisions  are  secondary  to  the  criminal  forfeiture  provi-    ^ 
sion.  However,  the  court  ruled  that  property  forfeited  un- 
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der  either  the  criminal  action  or  under  RICO  would  still 
have  to  be  used  for  the  school  fund  of  Alamance  County. 
The  state  has  appealed  to  the  North  Carolina  Supreme 
Court.— LoM  DoherTy 

Mr  Doherty  is  a  second-year  student  at  The  University  of  North  Carolina  al 
Chapel  Hill  School  of  Law  and  a  research  assistant  at  the  Institute  of  Government 


Nonrenewal  of  a  probationary  teacher's  contract  be- 
cause of  coaching  changes  is  not  arbitrary  or  capricious 
when  the  teacher  is  also  a  coach.  Abel!  v.  Nash  County 
Board  of  Education,  89  N.C.  App.  262,  365  S.E.2d  706 
(1988). 

Facts:  Abell  and  Reams  were  probationary  high  school 
teachers  and  assistant  football  coaches  at  Northern  Nash 
High  School  in  Nash  County,  North  Carolina.  They  ap- 
parently had  been  hired  because  of  their  coaching  abili- 
ties. Each  was  certified  only  in  health  and  physical 
education,  and  neither  had  experience  in  teaching  math. 
They  were  assigned  to  teach  federally  funded  remedial  math 
courses,  and  their  contracts  required  them  to  make  progress 
toward  math  certification.  In  the  spring  of  1982  a  new  foot- 
ball coach  was  hired  at  Northern  Nash.  Abell  and  Reams 
were  told  that  if  they  wanted  to  keep  their  jobs  at  the  high 
school,  they  would  have  to  "sell"  themselves  to  the  new 
coach.  The  new  coach  chose  to  employ  other  assistants, 
and  the  board  voted  not  to  renew  Abell's  or  Reams's 
contract. 

The  teachers  sued  the  Nash  County  Board  of  Educa- 
tion for  damages  and  injunctive  relief,  alleging  that  the  non- 
renewal of  their  teaching  contracts  was  arbitrary  and 
capricious.  The  board  moved  for  summary  judgment, 
which  was  granted  by  the  superior  court,  and  the  plain- 
tiffs appealed.  In  Abel!  v.  Nash  County  Board  of  Educa- 
tion, 71  N.C.  App.  48,  321  S.E.2d  502  (1984),  disc.  rev. 
denied.  313  N.C.  506,  329  S.E.2d  389  (1985)  [digested  in 
School  Law  Bulletin  16  (Winter  1985);  31],  the  North  Caro- 
lina Court  of  Appeals  reversed  (a)  because  there  were  con- 
flicts between  what  the  plaintiffs  were  told  and  what 
administrators  stated  in  their  affidavits  and  (b)  because  the 
reasons  advanced  by  the  administrators  were  too  "vague 
and  conclusory"  to  determine  whether  they  were  arbitrary 
or  capricious.  (An  arbitrary  or  capricious  reason  is  one 
without  any  rational  basis  in  the  record,  such  that  a  deci- 
sion made  thereon  amounts  to  an  abuse  of  discretion.)  The 
board  had  not  established  a  rational  reason  for  its  action 
and  had  no  administrative  record— the  personnel  file,  board 
minutes,  or  recommendation  memoranda— that  disclosed 
the  basis  of  the  board's  action.  The  case  was  remanded 
for  trial. 


At  the  conclusion  of  the  teacher's  evidence,  the  trial 
court  granted  the  board's  motion  for  a  directed  verdict. 
(A  directed  verdict  prevents  disputed  issues  from  going  to 
the  jury  and  may  be  granted  only  if  the  evidence,  viewed 
in  the  light  most  favorable  to  the  other  party  [the  nonmov- 
ant],  is  insufficient  to  justify  a  verdict  for  that  party  as  a 
matter  of  law.)  The  plaintiffs  appealed. 

Holding:  The  North  Carolina  Court  of  Appeals  af- 
firmed, holding  that  a  school  board  may  properly  consider 
coaching  changes  in  determining  whether  to  renew  a  proba- 
tionary teacher's  contract  when  the  teacher  also  serves  as 
a  coach.  The  court  relied  on  the  board's  broad  authority 
over  the  status  of  probationary  teachers  and  over  extracur- 
ricular activities,  including  athletics.  G.S.  115C-325(m)(2) 
allows  boards  to  choose  not  to  renew  a  probationary 
teacher's  contract  "for  any  cause  it  deems  sufficient: 
Provided,  however,  that  the  cause  may  not  be  arbitrary, 
capricious,  discriminatory  or  for  personal  or  political  rea- 
sons." G.S.  115C-47(4)  requires  local  boards  to  promul- 
gate rules  and  regulations  for  interscholastic  athletics.  The 
nonrenewal  was  consistent  with  the  board's  responsibility 
to  oversee  extracurricular  activities,  including  the  personnel 
involved  in  coaching  interscholastic  sports. 

The  plaintiffs  argued  that  the  board  had  the  burden 
of  establishing  a  rational  basis  for  its  action  and  that  it  had 
failed  to  meet  this  burden.  However.  G.S.  115C-44(b)  pro- 
vides that  in  lawsuits  against  the  board,  the  action  of  the 
board  must  be  presumed  to  be  correct,  and  the  burden  of 
proof  rests  on  the  complaining  party  to  show  the  contrary. 
This  statute  clearly  places  the  burden  of  proof  on  plain- 
tiffs to  establish  that  the  actions  of  the  board  were  arbitrary 
or  capricious.  The  requirement  of  keeping  some  record 
of  the  reason  for  the  board's  action  does  not  shift  the  bur- 
den of  proof  at  trial  from  the  party  challenging  the  board's 
action.  The  evidence  produced  by  the  plaintiffs  did  not  sup- 
port their  allegation;  instead,  it  established  a  rational  basis 
for  the  nonrenewals.  Both  plaintiffs  contended  that  the 
primary  reason  their  contracts  were  not  renewed  was  be- 
cause of  coaching  changes  at  the  school. 


A  parent's  denial  of  special  education  for  his  handi- 
capped child  can  be  neglect.  In  re  Devone,  86  N.C.  App. 
57,  356  S.E.2d  389  (1987). 

Facts:  The  Durham  County  Department  of  Social  Ser- 
vices (DSS)  filed  a  petition  alleging  that  Jimmy  and  Jamie 
Devone  were  neglected  and  dependent  children  under  G.S. 
7A-517.  The  district  court  considered  psychological  and 
vocational  evaluations  of  the  boys.  (Jamie,  then  fifteen  years 
old.  was  found  to  be  educably  mentally  retarded  and  emo- 
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tionally  handicapped.)  There  was  also  testimony  that  the 
boys  were  allowed  little  contact  with  the  outside  world  and 
that  their  father  had  taken  them  out  of  public  school  and 
since  1985  had  taught  them  at  home  at  his  School  of  Univer- 
sal Studies  and  Understanding  (SUSU).  The  court  granted 
legal  custody  of  Jamie  to  the  DSS  and  ordered  that  he  be 
enrolled  in  public  school  classes  for  emotionally  handi- 
capped and  educably  mentally  handicapped  students.  The 
father  appealed.  (Actions  of  the  court  with  regard  to  Jim- 
my are  not  discussed  in  this  digest;  the  court's  order  ceased 
to  apply  to  him  when  he  turned  eighteen,  while  the  appeal 
was  pending.) 

Holding:  The  North  Carolina  Court  of  Appeals  af- 
firmed, ruling  that  there  was  evidence  to  support  the  trial 
court's  decision  that  Jamie  was  a  neglected  and  dependent 
juvenile.  The  appeals  court  upheld  the  order  placing  him 
in  the  custody  of  the  DSS  and  requiring  that  he  enroll  in 
special  education  classes  in  public  school.  The  court  said: 

Although  Jamie  is  a  child  of  limited  intelligence,  he  is 
entitled  to  an  education  which  will  help  him  reach  his  fullest 
potential.  .  .  . 

Because  of  his  special  needs,  it  is  in  Jamie's  best  in- 
terest that  he  receive  the  remedial  care  offered  by  the  pub- 
lic school's  special  education  classes.  Such  instruction  is 
critical  if  he  is  to  receive  a  "basic  education."  Although  this 
remedial  care  is  readily  available  to  Jamie,  respondent  has 
prevented  him  from  receiving  it  by  keeping  him  out  of  the 
public  school  and  by  insisting  on  teaching  Jamie  himself 
Evidence  that  Jamie  is  being  denied  the  remedial  care  he 
needs  is  sufficient  proof  to  constitute  neglect  and  a  lack  of 
proper  care,  A  parent's  insistence  on  attempting  to  teach  a 
mentally  retarded  child  constitutes  neglect,  if  it  denies  that 
child  the  right  to  attend  special  education  classes  critical  to 
that  child's  development  and  welfare. 

Although  the  SUSU  met  the  statutory  criteria  for  non- 
public schools,  it  could  not  meet  Jamie's  needs;  the  pub- 
lic schools  have  special  training  in  teaching  educationally 


or  emotionally  handicapped  children.  The  court  also  noted    I 
that  being  in  public  school  will  give  Jamie  an  opportunity 
to  associate  with  his  peers  in  order  to  improve  his  social 
and  independent  living  skills. 

Renewal  of  superintendent's  contract  invalidated.  River- 
bark  v.  Pender  County  Board  of  Education,  No.  88  CVS 
79  (Pender  County  [North  Carolina]  Superior  Court,  July 
25,  1988). 

Facts:  The  Pender  County  Board  of  Education 
renewed  the  current  superintendent's  contract  in  February, 
1988,  although  an  election  for  board  members  was  sched- 
uled to  be  held  (and  was  held)  in  May,  1988.  This  action 
was  challenged  as  invalid  under  G.S.  115C-271,  which  says, 
"The  county  board  of  education  may,  with  the  written  con- 
sent of  the  current  superintendent,  extend  or  renew  the  term 
of  the  superintendent's  contract  at  any  time  during  the  fi- 
nal year  of  his  term.  Provided,  however,  in  any  year  when 
new  members  are  to  be  elected  or  appointed,  the  board 
may  not  act  until  after  the  new  members  have  been  sworn 
in." 

Holding:  The  court  granted  the  plaintiffs  m.otion  for 
summary  judgment  because  it  found  the  board's  action  in 
renewing  the  superintendent's  contract  to  be  in  direct  vio-    / 
lation  of  G.S.  115C-271.  The  contract  was  declared  null  and    \ 
void. 

Nevertheless,  this  decision  did  not  create  an  immedi- 
ate vacancy.  The  superintendent  may  remain  in  office 
through  the  rest  of  1988.  After  new  board  members  take 
office  in  December,  the  board  may  choose  to  extend  his 
contract  until  a  successor  is  appointed  or  until  it  renews 
his  contract. 

[The  information  on  which  this  digest  is  based  comes 
from  two  sources:  the  court's  order  for  summary  judgment 
and  the  Wilmington  Morning  Star,  17  June  1988,  p.  lA, 
col.  l.]B 
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